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EUROPEAN UNION LAW COMPLIANCE TRENDS:
A CASE STUDY OF THE VISEGRAD GROUP!

Michael Augustin

Institute of Political Science, v. v. i., Slovak Academy of Sciences,
Dubravska cesta 9, 841 04 Bratislava, Slovak Republic, e-mail: michael.augustin@savba.sk

Abstract: The paper explores EU law compliance and the handling of infringement cases,
focusing on the Visegrad Group (V4) countries. It aims to map the current state of EU law
implementation in the V4 countries, examine problematic policy areas, and critical
challenges these countries face in EU law application. The author asks whether there are
currently significant differences between the V4 countries in how governments approach
the implementation of EU law from the perspective of their infringement and transposition
records. The study concludes that existing disparities among the V4 countries underscore
the dynamic relationship between infringement records and their specific stances in these
areas of European integration, highlighting how member states perform differently and
approach the implementation of EU law in individual policy areas.

Keywords: European Union, Visegrad group, European Union law, infringement
procedure, differentiated integration

JEL: K32, K42, F53

Introduction

European Union law does apply uniformly throughout the European Union (EU).
Avrticle 17 of the Treaty on European Union states that the European Commission (EC) has the
task of enforcing EU law, by monitoring the application of EU primary and secondary law and
ensuring its uniform application throughout the EU.?2 However, the experience is very
heterogeneous and, in reality, we encounter very differentiated approaches to the application of
EU law across its member states. Often, discussions revolve around how to reconcile national
law, which is based on the pre-emption of the Constitution, with the direct application and
priority of European Union law. The goal is to ensure a harmonious functioning of both
systems.

The European Union uses two primary approaches to manage the uneven application of
EU law: differentiated integration (DI) and infringement procedure. DI enables to opt out of
certain EU policies, while other countries may opt to engage and adopt them. If at least one
member state opts out of an integrated policy, “internal differentiation” occurs, while “external
differentiation” happens when “outsiders” (one or more non-EU member states) “opts in”.3
Additionally, the EU also showcases “vertical differentiation” where EU policies are variously
centralized, ranging from exclusive EU competencies exercised by supranational bodies to
exclusively national competencies that are inter-governmentally coordinated at the EU level.
The EU’s “system of differentiated integration” is noteworthy as it merges both vertical and

! This work was supported by the Slovak Research and Development Agency under Grant “Slovakia in European
Differentiated Governance Regime” APVV-21-0237 (SKEUDIFGOVRE).
2 Enforcement of EU law. EUR-Lex - Community_Law_Application (2023).
3 LEUFFEN D. — RITTBERGER B. — SCHIMMELFENNIG F. (2013): Differentiated Integration. Explaining
Variation in the European Union. Basingstoke: Palgrave Macmillan, p. 18.
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horizontal differentiation.* In case an EU member state fails to comply with EU law, each
infringement procedure consists of administrative and judicial phase. However, member states
are often reluctant to take each other to court and prefer to leave enforcement to the EC as the
“guardian of the EU treaties”. If a member state violates EU rules, the Commission has the
authority to send a “letter of formal notice” and give them a chance to respond. If the violation
continues, the Commission will issue a “reasoned opinion” to the member state, setting a
deadline for them to comply with EU law. In case the member state fails to comply within the
set deadline, the Commission can take the case to the Court of Justice of the European Union.
If a member state does not comply with a CJEU judgment, the court may impose a lump sum
or penalty payment to ensure compliance. Both may be imposed simultaneously.®

Compliance with EU law is a core principle of EU membership. All member states are
expected to comply with EU regulations and directives uniformly. Consequently, the uniform
application of the EU law should lead to the consolidation of a unique and independent
European political model. However, the EU is a complex entity that comprises diverse countries
with unique cultures, political structures, and methods of setting priorities and organizing their
political affairs. While there are efforts to apply EU laws uniformly across member states,
institutional responses differ in each country, resulting in different forms of differentiation.® In
the context of EU integration, differentiated integration can be observed when certain member
states choose not to participate fully in specific areas of integration for various reasons. This
behavior can lead to asymmetries where some member states may be more prone to infringe
than others, as they have opted out of particular policies or regulations. Due to many centrifugal
tendencies in the EU member states, we currently experience increasing heterogeneity among
the Member States commitments vis-a-vis the EU institutions.’

We believe that the region of the Visegrad Group can be an excellent laboratory for
investigating this phenomenon, as the political development of the Czech Republic, Hungary,
Poland and Slovakia shows certain divergent movements.®2 The compliance performance of
these countries and their infringement record can illustrate the internal political dynamics within
the Visegrad Four (\V4) in relation to European integration. This paper aims to map the current
state of EU law implementation in the V4 countries. We seek to examine problematic policy
areas and key challenges these countries face in EU law application. To achieve these
objectives, we use statistical data from the EC Single Market Scoreboard and the Annual Report
on monitoring the application of EU law. In this paper, we are concerned with purely
quantitative evaluation of the mentioned issue. Our analysis presents the most recent data
available, which is reported mostly for the year 2022 or previous years and does not focus on
historical data.

1 Literature review
The Visegrad Group, formed shortly after the end of the Cold War, represented an
important element in the process of democratic and economic transition for these countries. It
served as a platform for fostering political dialogue, promoting economic reforms, and sharing
experiences in the journey towards liberal democracy and a market-oriented economy, which
were fundamental aspects of their post-communist transformations.

4 SCHIMMELFENNIG F. — LEUFFEN D. — RITTBERGER B. (2015): The European Union as a system of
differentiated integration: Interdependence, politicization and differentiation, p. 767.

> FALKNER, G. (2016): Fines against member states: An effective new tool in EU infringement proceedings?, p.
40.

5 NAVRATIL, M. (2019): Differentiated Integration in the Defense Cooperation in Europe, p. 3.

" ZIEBA, R. (2018): The Euro-Atlantic Security System in the 21st Century. From Cooperation to Crisis, pp. 207—
208.

8 PAKULSKI, J. (2016): Introduction, pp. 9-12.



Even though the Visegrad Group served as a valuable instrument for aligning positions
in specific domains after their EU accession in 2004, it has failed to establish a cohesive stance
or representation of Central European perspectives.® However, there were rare moments when
the V4 countries spoke with one voice. Their political representatives reached a consensus
during the migration crisis of 2015-2016. They firmly opposed the mandatory quotas and the
open-door policy advocated by Germany, Sweden, and the European Union. In this regard,
despite the ongoing refusal to meet the allocated refugee admission quota, the Slovak Republic
was the only V4 country that submitted a plan to the EC for future refugee reception. Therefore,
Slovakia avoided an infringement procedure, unlike the Czech Republic, Hungary, and
Poland.!

At the same time, the V4 countries have differing views on issues affecting the EU’s
functioning, pursuing different policies on various issues.!> The relationships within the
Visegrad Group have shifted due to internal divisions over the EU’s future, with Poland and
Hungary taking a conservative and sovereigntist stance, while the Czech and Slovak
governments have remained more pragmatic.”> The Russian invasion of Ukraine further
deepened the apparent differences between the individual V4 countries. The responses of the
V4 countries towards Ukraine and their positions have resulted in a fragmented group with
inconsistent policies.**

Despite expectations that EU enlargement in 2004 would lead to a decline in compliance
with EU law, data on infringements of EU law indicate that the eight post-communist countries
(EU8) had better compliance records during their first four years of membership than the
original EU15 countries.®® Enlargement in the European Union has not resulted in a decline in
compliance with EU law, with new member states generally complying better than old member
states, except for the Southern enlargement in the 1980s. The good performance of post-
communist Central and Eastern European (CEE) new member states after the Eastern
enlargement in the 2000s can be attributed to the use of pre-accession conditionality.*® Also
other academic studies on europeanization after the EU’s eastward enlargement suggests that
implementation and application of EU law in CEE are not problematic and that these countries
have shown consistent compliance with EU rules in competition and cohesion policies.!’

Earlier research indicates that the infringement proceedings that are officially reported
only represent suspected cases of non-compliance, which is just a “tip of the iceberg” of overall
non-compliance.'® Some experts highlight that the impressive performance of CEE countries is

® TORO, C. — BUTLER, E. — GRUBER, K. (2014): Visegrad: The Evolving Pattern of Coordination and
Partnership After EU Enlargement, p. 390.
10 CSANYI, P. - KUCHARCIK, R. (2022): Central European Leaders’ Attitude Towards the Migration and the
Migration Crisis, p. 22.
11 KAJANEK, T. (2022): The Migration Strategies and Positions on the EU Migration and Asylum Agenda:
Evidence from the Visegrad Group Countries, p. 208.
12GLIED, V.- ZAMECKI, L. (2021): Together, but Still Separated? Migration Policy in the V4 countries, p. 282.
B3NIC, M. (2016): The Visegrad Group in the EU: 2016 as a turning-point?, p. 281.
14 MESEZNIKOV, G. (2022): Stance of the V4 countries towards Russian military aggression against Ukraine.
15 SEDELMEIER, U. (2008): After conditionality: post-accession compliance with EU law in East Central Europe,
p. 822.
16 BORZEL, T. A. — SEDELMEIER, U. (2017): Larger and more law abiding? The impact of enlargement on
compliance in the European Union, pp. 211-212.
" LINDSTROM, N. (2021): Aiding the State: Administrative Capacity and Creative Compliance with European
State Aid Rules in New Member States; VUKQOV, V. (2020): More Catholic than the Pope? Europeanisation,
Industrial Policy and Transnationalised Capitalism in Eastern Europe; BACHTLER, J. - MENDEZ, C. — ORAZE,
H. (2014): From Conditionality to Europeanization in Central and Eastern Europe: Administrative Performance
and Capacity in Cohesion Policy; TOSHKOQV, D. (2012): Compliance with EU Law in Central and Eastern Europe.
B HARTLAPP, M. — FALKNER, G. (2009): Problems of operationalisation and data in EU compliance research,
p. 292.
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accompanied by a “systematic non-compliance during the enforcement and application
stages”.!® This results to a number of shortcomings in national judicial and enforcement
systems, including the weakness of civil society organizations, and insufficient administrative
capacity.

We noticed that, except for older publications, no literature compares the compliance
performance of the V4 countries. However, we present several essential outputs devoted to EU
law implementation in individual countries of the Visegrad Group.

While the Czech Republic, Hungary and Slovakia have had a good track record of
transposing EU law into domestic law, Falkner has identified multiple obstacles that hinder the
effective implementation of these legal provisions. These issues include the lack of adequate
public resources and weak state institutions. Additionally, Falkner notes the presence of
politicized decision-making processes and pick-and-choose tendencies towards the
transposition of EU law into domestic law.?°

Bonelli investigated the potential of infringement procedure under Article 258 of the
Treaty on the Functioning of the European Union (TFEU) as a tool to protect the EU founding
values affirmed by Article 2 of the Treaty on European Union (TEU) in the case of Hungary
and Poland. Even though Article 258 is not entirely toothless and can bring significant results,
experience shows that any infringement action, however, framed, will never be able to address
the root causes of constitutional backsliding in a top-down manner.?* Scheppele comes to
similar conclusions. She cites the case of Hungary and points out that ordinary infringements
are often too narrow to address the structural problems posed by persistently noncompliant
states, particularly when a member state threatens the EU’s fundamental principles of
democracy, the rule of law, and the protection of human rights, or consistently undermines the
enforcement of EU law within its jurisdiction.?? Scheppele argues in favour of a systemic
infringement procedure “bundling together a set of violations to capture a whole concerning
practice and not just a component part of that practice”.?3

Several V4 countries have been struggling with the implementation EU environmental
policy since accession, as evidenced by the growing number of infringement cases in this area.
Moreover, these obstacles include delays in transposing, incorrect application of EU laws, and
inadequate administrative capacity. In Czech Republic, apart from insufficient administrative
capacity, lobbying efforts from affected economic interests and the ideological views of key
political actors have also contributed to these problems. Additionally, the implementation of
EU environmental regulations has been hindered by conflicts with national economic and
infrastructure development plans. 2

Bir6o-Nagy and Laki observed the trends regarding post-accession compliance
performance in Hungary. Between 2004 and 2010, there were more infringement proceedings
initiated against Hungarian governments committed to European integration than after 2010.
This trend persisted regardless of whether the government was socialist-liberal or led by Orban.
While the right-wing government engaged in public battles with Brussels, the number of
infringements referred to the Court stayed constant. The period of the third Orban government,
from 2014 to 2018, saw the highest proportion of proceedings before the Court. Economic

19 FALKNER, G. - TREIB, O. (2008): Three Worlds of Compliance or Four? The EU-15 Compared to New
Member States, p. 308.
2 FALKNER, G. (2010): Institutional Performance and Compliance with EU Law: Czech Republic, Hungary,
Slovakia and Slovenia, p. 114.
21 BONELLLI, M. (2022): Infringement Actions 2.0: How to Protect EU Values before the Court of Justice. p. 49.
22 SCHEPPELE, K. L. (2016): Enforcing the Basic Principles of EU Law through Systemic Infringement Actions,
p. 109.
2 bid., p. 112.
% BAUN, M. — MAREK, D. (2013): The Implementation of EU Environmental Policy in the Czech Republic:
Problems with Post-Accession Compliance?, p. 1893.
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issues dominated cases under left-wing governments, while under right-wing governments,
issues of justice and fundamental rights prevailed.?

Based on the theoretic and empirical findings presented above, the present paper aims
to respond to the following research question: Are there currently significant differences
between the V4 countries in how countries approach the implementation of EU law from the
perspective of their infringement and transposition records?

2 Results

Every year, the EC releases a report that examines how EU law has been applied by
member states and the Commission’s efforts to enforce it in the previous year. The report for
2022 highlights the Commission’s most significant investigations and infringement procedures
under its political priorities.?

Figure 1 demonstrates that most infringement cases pertain to late transposition of
directives. A relatively minor subset of cases involves incorrect application and/or transposition
of directives. In contrast, the fewest number of cases fall within the category of infringements
of regulations, treaties, and decisions. However, the results vary significantly between the
individual V4 countries. In 2022, Slovakia had the best score among the Visegrad Four (V4)
countries, with 15 new cases of infringements. The other three countries had roughly an
identical number of new open infringements, each having 24 cases. Slovakia also had the least
number of open infringement cases among all V4 countries at the end of 2022, totaling 70 cases.
On the other hand, Poland had the highest number of open cases with 98, followed by the Czech
Republic with 94 and Hungary with 75. Regarding late transposition, the best performers are
Slovakia and Hungary again, with the fewest cases.

Figure 1: (a) Type of new infringements cases in V4 countries, (b) Type of infringement
cases open at year-end in V4 countries, (c) Late transposition infringement cases in V4
countries. Data available for 2022.

(a) Type of new infringements cases in V4 countries (2022)

2N |
18
SLOVAKIA CZECHIA HUNGARY POLAND

Infringements of regulations, treaties, decisions
= Infringements for incorrect transposition and/or incorrect application of directives

= Late transposition infringements

% BIRO-NAGY, A. — LAKI, G. (2022): Europeanization of Public Policy in Hungary: An Empirical Research,
p. 122.
26 EUROPEAN COMISSION (2023): 2022 Annual Report on monitoring the application of EU law.
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(b) Type of infringement cases open at year-end in V4 countries
(2022)

SLOVAKIA CZECHIA HUNGARY POLAND

Infringements of regulations, treaties, decisions
= Infringements for incorrect transposition and/or incorrect application of directives

= Late transposition infringements

(c) Late transposition infringement cases in V4 countries (2022)

'
B

SLOVAKIA CZECHIA HUNGARY POLAND

12

= Late transposition infringement cases open at year-end

= New late transposition infringement cases in 2022

Source: Customized according to 2022 Annual Report on monitoring the application of EU law

The EU Member States are legally obliged to comply with Court judgments promptly.
However, the compliance rate is only sometimes satisfactory. As of the end of 2022, there were
still 84 infringement procedures under Article 258 TFEU and 16 under Article 260(2) TFEU
open due to non-compliance with the CJEU rulings by Member States. Hungary had the highest
number of open cases, with seven cases pending in different areas, including two in the
Migration and Home Affairs sector. Poland had three open infringement cases related to
environmental policies, justice, fundamental rights, citizenship, taxation, and customs union.
Slovakia failed to implement the necessary measures to comply with a Court judgment in one
environmental policy case.

The pre-infringement process “EU Pilot” is a tool the Commission uses where it is likely
to lead to swifter compliance than a formal infringement procedure. This process is beneficial
for obtaining factual and legal information required to evaluate a case. In 2022, the Commission
closed 215 EU Pilot cases, with a resolution rate of 74 % without launching an infringement
procedure, while 46 cases required further action through an infringement procedure. Figure 2

12



shows that Slovakia and the Czech Republic have consistently performed well in this category
of cases. However, the Slovak Republic has achieved its highest score in open pilot cases at
year-end in the last four years. The Czech Republic has maintained the same level of open pilot
cases for two consecutive years. In Poland, open pilot cases have remained stable over the last
three years, while in Hungary, the number of open pilot cases has been steadily increasing for
the last three years, with a 68.75 % increase in 2022 compared to 2020. Notably, the low number
of pilot cases handled annually in the Visegrad Group countries makes it challenging for these
states to make significant progress in reducing the backlog of such cases.

Figure 2: EU Pilot cases open at year-end 2022 in V4 countries

SLOVAKIA CZECHIA HUNGARY POLAND

Source: Customized according to 2022 Annual Report on monitoring the application of EU law

One of the indicators we chose to investigate is the time perspective of EU law
application in the V4 countries. We obtained this data from the EC Single Market Scoreboard.
In Figure 3, we analyze the duration of infringement proceedings, which provides data on the
infringement proceedings of the single market initiated by December 1, 2022. We state that
these statistics do not include cases of late transposition. We examined the cases of late
transposition through countries’ transposition delays in Figure 4 showing the data since
December 20109.

13



Figure 3: Duration of infringement proceedings in V4 countries in months

56,7
48,6

SLOVAKIA CZECHIA HUNGARY POLAND

Note: Pending infringement cases not yet sent to the Court (i.e. at the pre-litigation stage) on 1 December 2022.
Average duration is calculated in months from when the letter of formal notice is sent.
Source: Customized according to Single Market Scoreboard

Figure 4: Total transposition delays in V4 countries in months

II

SLOVAKIA CZECHIA HUNGARY POLAND

Note: Bar gives the value in December 2022.
Source: Customized according to Single Market Scoreboard

Visegrad Group countries share a similar duration of infringement proceedings,
hovering around the EU average of 47.9 months, as seen in Figure 3, except for the Czech
Republic, which achieves a higher duration. Slovakia has a relatively lower number of
infringement cases compared to other Visegrad Group countries but struggles with the duration
of infringement proceedings and total transposition delays, as shown in Figure 4. Although
Slovakia has a better record in terms of the number of infringements, their resolution and
transposition into domestic law take a longer time on average. Notably, most member states
have experienced an increase in transposition delays, resulting in an average delay of 12.6
months for outstanding directives, which is a significant increase from 8.6 months observed a
year ago.

14



Our analysis revealed the policy areas in which the most infringement cases occurred
between 2020 and 2022. We observed certain common features and tendencies across the
Visegrad Group (Figure 5). In 2020, infringement procedures in the areas of environment,
energy, health and food safety were launched more frequently across the entire VV4 group
compared to other monitored years. In 2022, the most challenging policy areas, in terms of the
highest number of infringement cases, were environment, justice, fundamental rights and
citizenship, mobility and transport. In general, the environment area was highly represented in
all countries for the entire three-year period, with Slovakia facing the most problems in this
area in terms of the transposition of EU law.

The latest Environmental Implementation Review report by the EC indicates that
Slovakia is struggling to implement environmental policies effectively and is not performing
well in the transition towards a resource-efficient economy across various environmental
sectors.?’” The report also highlights that EU financing is supporting Slovakia in addressing the
implementation gap, with a total of EUR 6.3 billion in grants earmarked for Slovakia under its
Recovery and Resilience plan from 2021 to 2026 and EUR 12.3 billion under the cohesion
policy from 2021 to 2027.28 Czech Republic is still facing a high number of infringement cases
related to environmental issues, particularly in the area of air quality and water management.
Although the country has made progress in enhancing its environmental infrastructure, it needs
to aim for higher levels of ambition to tackle the remaining challenges. For instance, Czechia
has a low score in the water exploitation index, which shows that there is a need for
improvement to reach a good water status of all water bodies.?® It is important to stress out that
despite recording a relatively low number of new environmental violations last year, Hungary’s
environmental policies have been subject to criticism due to the lack of significant progress in
individual areas and several persistent gaps of serious concern. The country faces a high risk of
failing to meet its post-2020 emission reduction commitments, particularly in the context of
climate change. Hungary’s environmental governance structure is largely decentralized, with
no dedicated environment ministry, resulting in the division of responsibilities for
environmental issues among three different ministries.*

Mobility and transport policies are notorious for having numerous open infringement
cases, not just in CEE countries. These cases are highly diverse and stem from various technical
domains. Recent cases in V4 countries have involved the transposition of directives on posting
drivers on the road, road infrastructure safety management, recognition of third-country
certificates, and updates to certain vehicle category designations.3!

27 EUROPEAN COMISSION (2022): Commission Staff Working Document. Environmental Implementation
Review 2022: Country Report — Slovakia, p. 3.
2 bid., p. 3
2 EUROPEAN COMISSION (2022): Commission Staff Working Document. Environmental Implementation
Review 2022: Country Report — Czechia, p. 3.
30 EUROPEAN COMISSION (2022): Commission Staff Working Document. Environmental Implementation
Review 2022: Country Report — Hungary, p. 3.
31 EUROPEAN COMISSION (2023): Monitoring the application of European Union law 2022 Annual Report, p.
23.

15



Figure 5: Most challenging policy areas across V4 countries — new infringement cases in
(a) 2020, (b) 2021, (c) 2022, (d) 2020-2022.
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(c) Most challenging policy areas across V4 countries — new
infringement cases (2022)
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Source: Customized according to 2022 Annual Report on monitoring the application of EU law

Throughout 2022, the European Commission focused on addressing a range of rule of
law concerns via infringement procedures, particularly those pertaining to judicial
independence and fundamental principles of EU law. One notable example was the adoption of
measures by the Council, based on a proposal from the Commission under the Conditionality
Regulation, to safeguard the EU budget against violations of rule of law principles in Hungary.
Additionally, the Commission referred Hungary to the Court of Justice for its discriminatory
national rules concerning sexual orientation and gender identity, which were deemed to violate
numerous EU regulations, including single market rules and individual fundamental rights,
specifically those of LGBTIQ individuals, as well as the common values that underpin the EU.
Meanwhile, the Commission pursued an infringement procedure against Poland over the Polish
Constitutional Tribunal and its case law. Also, it continued to demand the payment of daily
penalties in a separate case against Poland, as ordered by the Vice-President of the Court of
Justice. In this particular infringement procedure, the Commission had requested urgent interim
measures to safeguard the independence of Polish judges.?

%2 Ibid., pp. 27-28.
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Conclusion

This paper has provided an analysis of the implementation of EU law within the
Visegrad Group (V4) countries, comprising the Czech Republic, Hungary, Poland, and
Slovakia. The research focused on examining their compliance with EU regulations and, most
of all, directives, as well as their performance in addressing infringement cases. Several key
findings have emerged from our analysis:

1. Differentiated compliance. The V4 countries have demonstrated varying degrees of
compliance with EU law. While all EU member states are legally obligated to adhere to EU
regulations uniformly, the V4 countries have exhibited differentiated approaches to
implementation and transposition.

2. Infringement cases volumes a non-compliance records. The disparities among
individual V4 countries are noteworthy. Slovakia emerges as a standout performer in 2022,
boasting the lowest number of new infringement cases among all V4 nations and maintaining
the fewest open cases by the end of the year. In contrast, Poland leads with the highest number
of open cases, followed closely by the Czech Republic and Hungary, indicating more
pronounced challenges in these countries.

3. Duration of infringement proceedings and transposition delays. The V4 countries
generally align with the EU average in the duration of infringement proceedings. However,
there are some differences among them, with Slovakia facing challenges in transposition delays
and resolving cases efficiently.

4. Permanent gaps and challenges in environmental policy. Environmental policies
have consistently posed significant challenges for each of the V4 countries, especially for
Slovakia and Czechia, with frequent infringement cases related to issues such as environmental
protection, air quality, water, and waste management.

Overall, the study highlights the complex landscape of EU law implementation within
the V4 countries and the considerable heterogeneity in their compliance with EU directives.
The differences in the types and number of infringement cases among the Visegrad Group
suggest that they are not just passive recipients of EU law, but rather play an active role in the
shaping of European integration. For instance, the study reveals that some V4 countries violate
EU policies related to environmental protection, fundamental rights, or justice more frequently.
This may be due to their specific stances in these areas of European integration. The findings
also show that certain countries perform better in the pre-infringement “EU Pilot” process,
indicating their proactive role in shaping their own compliance standards within the broader
framework of EU law.

Our paper highlights the dynamic and multifaceted nature of EU member states’
involvement in the European integration process. The connection between infringement records
and differentiated integration underscores the need for a nuanced approach to the enforcement
of EU law, considering the specificities of each member state.
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Abstract: For almost a decade, Japan was dominated by Abenomics, which was
synonymous with the struggle against the ongoing Lost decade. Even after the departure of
Prime Minister Abe, the new government led by Yoshihide Suga maintained a course of
economic reforms. However, with the arrival of Prime Minister Fumio Kishida, Japan's
economic policy is changing. The paper maps the actual results of Abenomics as a starting
point for the new government and defines the basic pillars of the new capitalism in Japan.
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Introduction

Perhaps there is currently no economic policy that is both praised and criticised at the
same time as Shinzo Abe's economic policy. In 2012, Abe introduced a series of economic
measures for which the characteristic name was used - Abenomics. Abenomics aimed high - it
wanted to fight the economic problems that Japan had been facing since the Lost decade. Its
ambitious goals began to be fulfilled shortly after its introduction, so praise was not spared.
After almost a decade, however, many assess the results of Abenomics as insufficient.

Fumio Kishida, Japan’s new prime minister from the ruling Liberal Democratic Party,
bids farewell for Abenomics, so it seems that there will be a departure from the neoliberal
economic policies. Fumio Kishida stated that Abenomics failed to ensure broader growth and
failed to create a virtuous cycle and his goal will be to reduce the gap between the poor and the
rich. He based his economic plan - the path to new capitalism - on a relatively forceful statement
of departure from the economic policy of his party predecessor. However, will his ambitious
goals really be that different?

The aim of the paper is to evaluate the degree of fulfilment of the individual goals of
Abenomics as a starting point for Kishida’s new economic policy. Although Fumio Kishida
does not come across as a revolutionary, he clearly dissociates himself from the idea of
continuing the expansionist policy of the past decade bringing the focus on the equal
distribution of income. In the paper, therefore, we are thinking about the formulation of the
individual measures of the new Japanese prime minister.

1 Literature Review

The literature dealing with Fumio Kishida can be divided into two groups - economic
and political. Economy researchers highlight the new program, emphasizing the solution to
Japan's most serious economic problems. Political literature mainly deals with the change in
the nature of foreign and security policy compared to his predecessor, Abe, but also in the
context of the current global situation.

Although it still very early to evaluate Fumia Kishida, several researchers are already
estimating the trajectory of his economic policy. Grigoryevich” paper examines the continuity
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of Kischida's steps with the expiring Abenomics®. Lamp and Limt? deal with the contrasts of
the domestic economic plan and a more forceful foreign policy, especially a stronger defence.
Katz, on the contrary, uses very strong statements about ,,empty words* and promises in relation
to Kishida.® Azuma studied Kishida's speeches, from which one can read the future direction of
his politics.* Lee examined inequality in Japan and how new economic policies can respond to
it.> Rhyu® emphasized the new security strategy associated with the change in the Prime
Minister's chair.

2 The real achievements of Abenomics

Abenomics was introduced in 2012 after the two lost decades marked with the major
slowdown in growth. It helped to accelerate the growth, even though it did not reach the set
target. The policy created a favourable base for withstand the corona-crisis shock. Abenomics
highly benefited large-scale companies, the profitability of these companies rose significantly.
Abe succeeded in attracting foreign investors and introduced new corporate governance.

By the massive monetary easing Abe tried to push the inflation and fight the deflation
spiral. Although inflation started to grow prospectively shortly after the announcement of the
three arrows of Abenomics, it was more the expectations of investors and the effect of a new
promising breath for the Japanese economy. However, the inflation target was not met. The
unemployment rate fell from 4 % at the start of his second tenure in 2012 to just 2.4 % before
the pandemic took hold. The Nikkei 225 doubled in 7-year period since 2012.

One of his key reforms, which was part of the structural package, was to attract women
to the labour market. This policy was also referred to as Womenomics and was partially
successful. In 2019, women occupied 3 million more positions than in 2012, but these were
mainly part-time jobs, and thus gender underemployment continues to persist in Japan. Abe
failed to raise wages, achieve inflation or sustainable economic growth. However, he was able
to improve the profits of Japanese companies, bring new investments to Japan, and improve
stock markets. in foreign policy, his priority was the Transpacific Partnership, which, however,
failed to be fulfilled. Abe has not managed to eliminate the structural problems of the Japanese
economy, nor has he miraculously solved the problem of an aging population by reducing the
government debt. However, he revived the business quite well and brought Japan a stable
position on world markets. So Kishida entered the dark post-covid times, but not with a worse
starting line than Abe.

! GRIGORYEVICH, S.V. (2023): Fumio Kishida’s First Year in PM Office: Is Abenomics to End or Stay?
In Russian Japanology review, 2023, 1, pp. 5-26.

2 LAMP, E., LIMT, W. (2022): The Kishida Administration in Japan: New Capitalism at Home, tougher Defence
Posture Abroad? EAI Background Brief No. 1622. [online]. [Cit. 01.11.2023].

3 KATZ, R. (2022): The Sad Tale of Japan. In International Economy: The Magazine of International Economic
Policy. summer 2022.

4 AZUMA, S. (2023): Japanese Prime Minister Fumio Kishida: Examining his Speech Style through
Sociolinguistic Lens. In Athens Journal of Mass Media and Communications 2023, 9: pp. 1-16.
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Table 1: Economic performance of Japan under Abe

Year |GDP growth % (Inflation % |Unemployment %| FDI bil.|Deficit % [Debt %
2012 1.4 0 4.4 117.09 -8.2 226.65
2013 2.0 0.3 4.0 14504 | -7.6 229.68
2014 0.3 2.8 3.6 118.17 -5.6 234.38
2015 1.6 0.8 3.4 133.16 -3.7 233.28
2016 0.8 -0.1 3.1 137.66 -3.6 231.37
2017 1.7 0.5 2.8 154.95 -3.1 230.30
2018 0.6 1 2.5 134.93 -2.5 234.18
2019 -0.4 0.5 2.4 218.52 -3.0 234.80

Source: Data from World Bank, OECD, own processing

Chart 1: Economic performance of Japan under Abe
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3 Japan’s new capitalism

The Japanese economy faces structural problems that the new government of Fumio
Kishida must address. Massive debt and an aging population, along with weak economic growth
and the effects of the COVID-19 pandemic, have made the Japanese economy even more
vulnerable. Although Japan was able to face the pandemic better than other countries, the
collapse of the economy accentuated the already persistent problems. Fumio Kishida’s new
capitalism aims at the stakeholders, rather than shareholders. As Kishida stated, the new
economic policy should create virtuous cycle that ensures more sustainable economic growth.
During the campaign, Kishida focused on the three main priorities, namely income
redistribution, inclusion and social impact of the reforms.

Income redistribution should be secured by the increase in the taxation for wealthy (as
the opposite to Abe’s cuts of taxes for business), system of social benefits and free access to
some government services, e.g., education.’

As for the inclusion, Kishida’s plans are quite ambitious — the greater involvement in
the labour market for the excluded groups such as women or migrants is nothing new either.
Shinzo Abe’s third arrow (structural reform package) claimed to solve exactly the same. More
or less without any significant success.

One of the greatest Japan’s structural economic problems is the decline in the growth of
Total Factor Productivity (TFP). The performance of the Japanese economy was very good in
the 1980s, growing at a much higher rate than the benchmark 2 %. However, after the bursting
of the bubble on the real estate market and the crisis, the growth of the Japanese economy
slowed down so much that it still hasn't recovered from the so-called Lost decade. Thus, the
fear of most developed countries was fulfilled, when after a deep crisis it is not possible to
restore economic growth in the long term and the country enters a deflationary spiral. Part of
this slowdown is due to a decline in TFP growth. Over the 1983 — 1991 period, TFP grew at a
more than respectable rate of 2.4 %. It fell to an average of 0.2 % for 1991 — 2000.2 Kishida’s
cabinet focuses with the new economic plan not purely on raising the productivity, but rather
the well-being of the ordinary people.

The base of this redistributive economic policy is to force businesses to think long-term
- and therefore not about short-term profits but about long-term sustainable growth and
development. Kishida's statements and the entire plan were labelled as vague, insufficient,
unclear in several media.®>1%! Therefore, currently in September of this year (2023), Kishida
introduced the new package for wage increases and support for price increases. He pledged to
encourage domestic investment in areas such as semiconductors, to help and rapidly counter
birth rates and population and ensure strengthened defence and disaster prevention. However,
it is not clear, how he will finance this package. A lot of criticism as well as unclear financing
opened the debate about the early elections. Kishida denied such a scenario and called for a
focus on economic reforms, while the announced September package should be quickly
implemented already in October, which many also consider to be populism.'? The strengthened
role of the state as well as the very concept of new capitalism means that Kishida's

7 SHVYDKO, V.G. (2023): Fumio Kishida’s First Year in PM Office: Is Abenomics to End or Saty?
In Russian Japanology Review, 2023, 1, pp. 5-26. DOI: 10.55105/2658-6444-2023-1-5-2.

8 HAYASHI, F., PRESCOTT, C. (2002): The 1990s in Japan: A Lost Decade. In Review of Economic Dynamics
Volume 5, Issue 1, January 2002, pp. 206-235.
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administration can be characterised as left-wing. However, a strong leader and relatively
populist rhetoric were not an exception even with former leader Abe.

4 Kishida’s foreign policy

During Abe’s second term as a PM, Kishida served as the head of the foreign policy. At
that time, his actions were described as moderate and liberal, in contrast to Abe's conservatism.
Kishida became prime minister at a time when the international environment was changing.
Japan still perceives a strong threat from China - not only military, but also economic. China is
Japan's main trading partner, so it is necessary to be cautious in rhetoric and continue
constructive dialogue. Chinese trade and investment barriers, cyberattacks and supply chain
disruptions however create fears about Japan's economic security. So, the moderate approach
changed to more assertive, as China is becoming more assertive in maritime claims, in the
relations with Taiwan as well as security issues or its influence in south-east Asia.*®

As for rising tension in the region coming from China as well as the North Korea, there
is more space for Japan’s foreign policy to be involved in region’s security and promotion of
democratic values. The Japan should strengthen the ties with US and be more proactive in
security, mainly rising the defence spending. Kishida must maintain active cooperation with
Australia and India. Moreover, China's threat is not only a military one, but it is also about
political influence, i.e., the predominance of a democratic or authoritarian approach in the
region.

In an exclusive interview with the Time, Kishida pledged to increase defence spending
to 2 % of GDP by 2027, making it the third largest defence budget in the world.'* Because,
unlike Abe, Kishida has so far been a moderate and has been attributed with a dovish nature,
he can push through these reforms more easily. However, there are also critical voices that see
this as a violation of the pacifist constitution to which Japan committed itself after the Second
World War and, on the other hand, the possibility of growing tensions in the Southeast Asian
region.

Conclusion

With the arrival of a new prime minister, Japan is definitely moving away from the
trajectory of Abenomics. Fumio Kishida' s new capitalism is aimed at ordinary people and the
main goal is the redistribution of income with the aim of long-term growth. The question is to
what extent the policy will be concrete. Kishida's ambitions are reminiscent of Japan's Income
Doubling Plan of Minister Ikeda from 1960, but many criticize the new economic capitalism as
a populist plan with overly vague measures that ultimately do not bring anything new anyway.
The new package presented in autumn 2023 promises prompt implementation of the measures
and is intended to silence critical voices predicting early elections. Despite the rather bold
rhetoric about changing the economic policy, the prime minister is not very popular. He is much
more active in foreign policy than during his ministerial mandate. It will be interesting to see
how it copes with regional security threats. However, one thing is certain, success in foreign
policy will not gain him popularity as long as economic problems persist at home.

13 TAKANA, H.(2021): The China Challenge and US-Japan Relations under Fumio Kishida. In East Asis Insigts.
14 CAMPBELL, Ch. (2023). Exclusive: Prime Minister Fumio Kishida Is Giving a Once Pacifist Japan a More
Assertive Role on the Global Stage. In Time. [online]. [Cit. 5.10.2023]. Available at: https://time.com/6278122/
fumio-kishida-japan-prime-minister-interview-g7/
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Abstract: This research highlights and analyses the nature of international migration
processes from the perspective of their influence on the contemporary development of
the Republic of Moldova. Today, in an increasingly interconnected world, international
migration has become a reality that touches almost all corners of the world, the country
of origin, transit or destination distinctions often becoming obsolete. Considering,
however, the constraints of ensuring internal security, states allocate significant
amounts for migration control, especially in terms of border control and monitoring
migratory flows, both at the external borders and at the internal level, obviously these
aspects have different degrees of social impact and perception public. The theoretical
and practical value of the research -in the context of the scientific novelties of the work
given, we can find that: The essence of the migration factor as a colossal problem was
established - The functional attributions of the state institutions in the field of migration
management were researched.

Keywords: labor force, globalization, management, migrant worker, protection of the
rights and freedoms of migrant workers, political-legal measures, international and
national legal regulations.
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Introduction

It is well known that migration has become a global phenomenon faced by countries
in all regions of the world, with internal and international migration being directly
proportional to the complexity of political, social, financial, economic, ecological and
humanitarian developments at the micro or macro-geographical level. The countries'
response to this challenge depends on their ability to adapt rapidly to new realities. The
degree of concern for finding viable solutions decreases from countries of destination to
countries of transit and finally to migrants' countries of origin.

Migration has evolved into a widespread global occurrence, encompassing
approximately 3% of the world's population. Every nation is now involved in international
migration, serving as a country of origin, transit, destination, or even fulfilling all these roles
at once. According to the UN report on international migration for 2022, which does not
contain exact figures on labour migration, international migrants have reached 244 million,
and 76 million have settled in Europe; the average age of migrants is 39, which means that
they are employable.!

Nowadays, practically all countries in the world are involved in the complex process
of labour migration, being part of the overall picture either as countries of destination, origin
or transit, but in all cases being influenced by this phenomenon. These influences have both
advantages and disadvantages for all those involved in the phenomenon: from the migrants
themselves and their family members, the migrants' home and destination communities, the

! World Migration Report 2022 [online].
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branches of the economy in which they have worked and are working during migration, the
population remaining in the country of origin and the population in the country of
destination, the economies of the countries of origin and the economies of the countries of
destination, spreading to the entire world economy.

Therefore, we observe that migration has emerged as a global phenomenon impacting
countries across all geographical regions. How countries address this challenge relies on
their capacity to swiftly adapt to evolving circumstances. The level of urgency in seeking
effective solutions diminishes progressively from destination countries to transit nations and
ultimately to the countries from which migrants originate.

Addressing the migration process in a comprehensive, innovative and long-term
manner is an imperative that undoubtedly takes into account migration criteria, admissibility
and integration, the labour market, the protection of human rights with regard to migrants
and refugees, control, prevention and distribution, dialogue and sharing between the host
and home countries of migrants, and last but not least, long-term efforts to improve economic
and political conditions in countries of origin.?

1 Labour migration has become a mass social phenomenon
that is impossible to ignore

Migration is the movement of a population from one region to another to settle there.
It is therefore movement and settlement. To migrate means to leave one's own country to
settle in another. To immigrate is the activity of entering a country other than one's own in
order to settle there. Contemporary migrants travel in a world where international law has
begun to affect domestic law and international organisations monitor and intervene in
migration processes. The extent to which both infrastructures and regulations reach inter-
regional or trans-continental levels will affect and shape the very globalisation of migration.

Contemporary migration is influenced by many economic, social and political
variables. This category includes a number of structural factors, stemming from uneven
economic and demographic developments across the globe: the persistence of major
differences in income and unemployment levels from one country to another; the ageing of
the population in economically advanced countries, while the birth rate is rising in most
developing regions - Central and Eastern Europe being a notable exception to this rule; the
accessibility of international transport and telecommunications services as a result of
technical and technological progress, etc.?

The current stage of global economic globalization has led to the emergence of new
trends in processes associated with international workforce migration. The economic
consequences of the impact of international workforce migration on the economies of
workforce -exporting/importing countries are controversial and sufficiently complex for an
unambiguous evaluation. The consequences of the impact of international workforce
migration on labour-exporting economies must be emphasized. The primary factor in
international workforce migration that significantly impacts the economies of migrant-origin
countries is the remittance flows from migrants, which make a significant contribution to the
GDP of labour-exporting countries, represent a valuable source of foreign currency for
governments, and play a role in stabilizing the current account®.

The second most important factor to note is the positive impact of workers leaving
for labour markets in countries with an abundance of labour, as worker emigration reduces

2 VIRGINIA COJOCARU, ALEXANDRU GRIBINCEA, Migration — a major problem for members of the
European Union and neighboring countries. Fundamental and Applied Economics Journal No. 2, p. 37.
% GRIBENCEA ALEXANDRU. European economy and migration problems. In: International conference
"Development of modern economic systems: challenges and alternatives of the XXI century” November p. 38.
4 News Europa [online].
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unemployment levels, improves the labour market situation, and reduces social tension in
the home country. The impact of international migration on the economies of labour-
importing countries has similar serious consequences as for migrant-origin countries.

However, the impact of migration on host countries is also controversial and complex
enough to be evaluated without ambiguity. Labour imports have both positive and negative
consequences for labour-importing countries. The most significant factor affecting the
economies of host countries is the impact of migration on the local labour market, wages,
and local population employment levels. It is evident that in the near future, the volume of
migration will either increase or at least not decrease. This will be facilitated by three
reasons. Firstly, persistent inequalities between rich and poor countries will continue to drive
a large number of people to move in search of a better standard of living. Secondly, political
or ethnic conflicts in various regions will facilitate large-scale movements of refugees.’
Thirdly, the creation of new free trade zones will also facilitate labour mobility.

2 Labour migration from Republic of Moldova

Labour migration from Moldova became possible with the fall of the 'lIron Curtain'
and the liberalisation of entry and exit policies, removing restrictions on Moldovan citizens
leaving the country. The break-up of a large state with a centralised and militarised economy
based on an administrative command system and the transition to a market economy have
generated structural unemployment.

Temporary labour migration remains the most widespread form of emigration from
Moldova. Since the late 1990s, migration from Moldova has been directed towards two
regions: the Commonwealth of Independent States (CIS), predominantly Russia (with more
than 55% of Moldovan migrants in 2020), as well as Western Europe, particularly Italy and
the United Kingdom (comprising more than 15% of Moldovan migrants in 2020)°.

The primary influencing factor for Moldovan migrants is economic: poverty, lack of
employment opportunities, and low wages, while the standard of living abroad appears much
more attractive.

The Government, through its national migration policy, currently pays more attention
to this phenomenon, both because it has a significant impact on the development of all
sectors of society and in line with the goals set by the Republic of Moldova for EU accession.
Managing migration flows in Moldova is a major challenge for the country's government
and its international partners, including the International Organization for Migration (I0M).
Increasing awareness of migration as a phenomenon that can have not only negative social
costs but also positive development outcomes for the country, along with a commitment to
addressing the challenges and opportunities of migration, has led to various legislative and
policy activities by the Moldovan government.

The downside is that high emigration rates have had a direct impact on population
dynamics and its age structure, particularly in rural areas, which experience higher rates of
dependency and aging, further emphasizing rural-to-urban migration. Since 2014, Moldova
has experienced demographic decline, with mortality rates surpassing birth rates. Even more
damaging is the impact of migration on the availability of certain professional profiles,
especially in the healthcare and education sectors. In 2019, there were 25.6 doctors and 65.3
health workers per 10,000 inhabitants, well below the EU average (37 doctors and 130 health
workers per 10,000 inhabitants). In rural areas, the situation is even worse, with an average
of 5.6 doctors and 20.8 health workers per 10,000 inhabitants. Teachers and researchers are
two other groups strongly attracted to migration opportunities. In an IOM study titled "The

° Report on migration factors in the Republic of Moldova [online].
& Information of International Organization for Migration (IOM) [online].
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Impact of Migration on Teachers and Researchers in Moldova," over half of the interviewed
teachers expressed their intention to leave (40.3% of respondents indicated a desire to work
temporarily abroad).

The COVID-19 pandemic has significantly impacted Moldova's economy, largely
due to the country's high dependence on remittances from migrants. Unlike other countries,
the pronounced reduction in remittance inflows recorded in Moldova in the second quarter
of 2020 (a decrease of over 20%) was only partially balanced in the third and fourth quarters.
Another potential direct effect of the COVID-19 pandemic on migration is the potential
return of a large number of migrants to Moldova and its impact. Up to 30% of foreign
migrants have expressed their intention to return, which amounts to 255,000 people, with
67% (170,000 people) stating their desire to return as soon as possible. Thirty-one percent
of those intending to return (79,000 people) indicated that they intend to stay in Moldova for
a longer period.’

Creating a favourable investment climate in Moldova, attracting and stimulating
investments both from the European Union and the Republic of Moldova; promoting
employment policies in the country. The focus should be not only on creating new jobs, but
also on raising wages to a decent standard of living. This must be the key point of practical
occupational policies. Otherwise the new jobs created will not be in demand. Promoting
flexible migration policies by labour migrant-receiving countries. The legitimation of
migrants, the acceptance for Moldova of the possibilities, offered today to candidate
countries in the European Union, will include Moldovan labour migration in the legal space
of behaviour, values and attitudes.

3 The negative consequences of labour migration in the Republic of Moldova

Today, we can say that Moldova has become a bridgehead for illegal migration to
the West. The lack of effective administrative instruments to regulate and counter illegal
migration is a direct challenge to both regional security and the security of Europe as a
whole.

Labour migration (by migrants going abroad in search of sources of livelihood for
the active segment of the Moldovan population and the arrival (transfer) of money, hard
currency, accumulated by migrants abroad, their use for food, payment of utilities,
maintenance of migrants' families, etc.) minimises social conflict in the country, acute forms
of civil disobedience of the population.

Among the negative consequences, we will highlight:

Economic. An outflow of labour, which outweighs the inflow, impoverishes the local
labour force, especially in the regions, further stimulating the emigration of an increasing
number of people. There are already places in Moldova where there are no women left. They
have gone abroad to work. And men, funny or sad as this may sound, are forced to dance at
weddings with men.

Social. The social consequences of labour migration are vast. Families are separated
for a long period of time. Long-term absence of spouses has a negative effect on relationships
and sexual behaviour and often creates conflict within the family.

As families are often broken up, children's views and values are also affected.
Trafficking in women, an area in which Moldova holds the lead among CIS countries and
which is becoming a national tragedy, aggravates the situation.

Political. External political risks. Labour migration negatively affects relations
between labour migrant-sending and receiving countries. The majority of Moldovan migrant
workers are in the destination country illegal, violating existing legislation, either

7 Country sheet on migration and skills Moldova [online].
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overstaying their visa or without a work permit. Considering the rather large number of
Moldovans in some countries, such as Italy, Portugal, the Czech Republic, Greece, etc., it
can be assumed that there is little chance for Moldovans, especially the unemployed, to be
welcomed and respected by the locals. In addition to the serious disruption that migrant
workers create in the host country's labour market, there are criminal problems, including
theft, increased crime, drug and women trafficking. At the same time, language barriers and
illegal status make it very difficult for migrant workers to integrate into the foreign
environment. All these factors undermine the image of Moldova and its citizens.

Internal political risks. After spending a long time abroad, migrant workers change
their views, values and social position diametrically. They become more active, independent
and ready to take risks. At the same time, they become alienated in their home countries and
do not participate in local political processes, having no interest in voting or making
decisions. As a result, the share of the non-migrant population, the elderly, who, being
nostalgic for their communist past, become more influential in decision-making, in the
political process become more influential in decision-making, in the political process. This
threatens the democratisation process and prevents the removal of ideological barriers
between Moldova and its Western neighbours.

Conclusion

We can mention that in order to stop the phenomenon of mass migration of the
population, during the years 2011-2022 a number of active measures have been taken,
aiming to increase the employment rate, including among young people, such as:

- granting subsidies for opening individual businesses and jobs in the rural sector
from the Unemployment Fund,

- stimulating labour mobility,

- stimulating employers to hire unemployed people from categories that need support
for employment, etc.

At the same time, measures are being taken to legally regulate the labour migration
of citizens of the republic. Over the last few years various memoranda, cooperation contracts,
international agreements, etc. have been concluded.

Although considerable efforts have been made recently to curb illegal migration,
explain the phenomenon of migration, reveal the trends of regulated migration and its impact
on the republic. Despite the latest efforts, however, there is a need for studies focused on the
given problem, including sociological ones, which would assess the social-economic,
political and cultural consequences of this phenomenon for our country today and tomorrow.

Based on the results of transformations in society, positive and negative experience
of reforms in the Republic of Moldova, at the beginning of 2000s in the country the idea that
it is time to stop experimenting and move from survival tactics to concrete and effective
things, to the consolidation of society, civic peace and sustainable development strategy of
society has become more and more pronounced.

This is why the European Community's support is needed to strengthen the
institutional capacities of the Republic of Moldova to manage migration flows, which is also
in its interest.

In concrete terms, this support can take the form of:

- Implementation with the support of the European Community, in particular the
European Commission, the EC Development Bank and the Stability Pact in South-Eastern
Europe of projects aimed at preventing and combating illegal migration from and to the
Republic of Moldova;

- Implementation with the help of the same Pan-European structures of projects for
the social reintegration of former migrant workers, victims of human trafficking, etc.;
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- Implementation of a modern system of recording and control of migration flows at
the state border;

- Development and strengthening of collaboration and partnership relations with
IOM, Council of Europe, UNHCR and ILO;

- Initiating and developing partnership relations with the International Centre for
Migration Policy Development, the Budapest Group, the European Trade Union
Confederation, the Union of Industrial and Employers' Confederations of Europe.
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Abstract: Vatican diplomacy plays an important role in international relations, where it is
an important source of soft power. Establishing dialogue, seeking compromise, not getting
involved in disputes between states and maintaining neutrality during military conflict are
the hallmarks of the Holy See's diplomacy. On the basis of the analysis and deduction, we
conclude that the Holy See actively promotes the disarmament of countries, the reduction
of arms production and trade, but at the same time, in the event of a military conflict, does
not deny the possibility of using the armed forces to protect the civilian population.
Keywords: Vatican’s diplomacy, Holy See, Soft Power
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Introduction

The Catholic Church is a unique religious body that has its own professional diplomatic
service. Papal diplomacy is timeless and still plays an important role in international relations.
As history shows, despite significant geopolitical and institutional changes in the world, the
tradition of state representatives turning to the Pope and the Holy See for support and advice
does not lose its relevance. The Papal Vatican still maintains its position as one of the main
centers of international diplomatic activity.

Rich experience in the field of negotiation and mediation between church and state at
the highest level and unquestionable personal authority place the Pope among influential figures
on the international scene. Nevertheless, the significant role of Holy See diplomacy is not based
solely on the position of the Pope, but owes much to the strong local presence of the Church
around the world.?

The simultaneous promotion of spiritual values and the achievement of ethical and
political goals characterizes the diplomacy of the Holy See as a unique phenomenon. The main
focus of the diplomacy of the Holy See is the protection of the freedom and the independence
of the church, search for peace and rejection of war, support of solidarity, justice and sharing.?

The aim of this contribution is to characterize the foreign diplomatic service of the Holy
See and its structure, as well as the implementation of Vatican diplomacy in the event of a war
conflict. In the context of the set goal, we consider it appropriate to point out the unique aspect
of the foreign policy of the Holy See, which is shown in Article 24 of the Lateran Pacts (Treaty
of Conciliation): ,,the Holy See declares that it desires to take, and shall take, no part in any
temporal rivalries between other States, nor in any international congresses called to settle such
matters, save and except in the event of such parties making a mutual appeal to the pacific
mission of the Holy See, the latter reserving in any event the right of exercising its moral and
spiritual power.“® The stated principle of neutrality and non-interference in a war conflict will
be analyzed in more detail in chapter 4 of this paper.

1 JOUBERT, B. (2017): La diplomatie du Saint-Si¢ge, pp. 47-61.

2 1bid.

3 SADOW, J. — SARRO, Jr. T. (1977): The Coins and Medals of the Vatican, pp. 106-114.
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1 Review of the literature

In the scientific article Holy See Diplomacy, Bruno Joubert points out the specifics of
church diplomacy implemented by the Holy See. According to the author, it is diplomacy that
implements all available sources of international negotiations for the protection of democratic
values.

The author Troy in The Pope's own hand outstretched: Holy See diplomacy as a hybrid
mode of diplomatic agency characterizes the diplomacy of the Holy See as "a form of behavior
created by a set of mixed secular and religious norms in which agents are guided by practice.”
In the publication, the author examines the hybrid activity of diplomats of the Holy See and
their influence on international relations.

Artur Favereaux deals with the issue of soft power and public diplomacy of the Holy
See in The diplomacy of the Holy See: a micro-state that keeps pace with great powers. The
author notes that the Church may have lost its original appeal, especially in Europe, but the
position of the Pope and his influence remain unchanged and significant. The diplomacy of the
Holy See points to the great importance of even smaller entities in international relations.

The Holy See, according to Jace Bartz (The Holy See: An Institution Like No Other) is
a global institution that has elements of a sovereign state and is also a church institution. It
realizes the duality of its activity, especially soft power, to achieve the goals and interests of
the Catholic Church in the broadest sense of the word.

2 Foreign Service of the Holy See

The Holy See, as the government of the Roman Catholic Church, is a special subject of
international relations, distinct from the Vatican City State, which grants the Holy See territorial
sovereignty, and from the Catholic Church to which 1,300 million believers subscribe.* So,
under the term "Vatican diplomacy" we will understand the diplomacy of the Holy See, and not
the Vatican City State.®

In accordance with the Code of Canon Law, the Holy See includes the Roman High
Priest, the State Secretariat, the Council for Public Affairs of the Church and other institutions
of the Roman Curia.®

The government of the Pope is exercised through departments called congregations of
the Roman Curia. Each congregation is represented by a college of cardinals headed by the
Cardinal Secretary of State, who informs the Pope about the results of the collegial meetings.
Based on the given results, the Pope makes the final decision.

The exclusive competences of the Pope include: the international representation of the
Holy See, the conclusion, ratification and termination of international treaties, the reception of
diplomatic representatives of foreign states and the appointment of Vatican ambassadors
abroad.

The State Secretariat, headed by the cardinal, is responsible for Vatican diplomacy. He
is usually a career diplomat appointed by the Pope. The cardinal performs his function ad
tempus indefinitum (for an indefinite period), which means that he is not subject to the usual
five-year rotation of diplomats. The State Secretary represents the Holy See in negotiations with
other countries and meets regularly with the ambassadors of the countries in question. The
social issue of the Holy See is dealt with by the "Pontifical Council for Justice and Peace"
(Justitia et Pax). The body in question is in charge of human rights issues, ensuring peace and
disarmament.

* OSTBERG, R. (2023): Holy See.
> OSTERREICHER J. - KRAKOROVA 1. (2015): The Holy See as a soft power actor, pp. 383-390.
6 KLUCKA, J. (2008): Medzinarodné pravo verejné (vieobecna a osobitna ¢ast), p. 90.
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In parallel with the "Pontifical Council for Justice and Peace", the "Pontifical Council
Cor Unum™ (one heart) operates, which is focused on the field of development.

As we can see, the Pope delegates certain competences and issues of foreign policy to
other bodies of the Holy See, but the main word remains with him. The Pope has not only a
representative function in Vatican diplomacy, but also executive power.’

3 Foreign Council of the Holy See

Currently, the Holy See has established diplomatic relations with 183 countries,
including the European Union and the Sovereign Military Order of Malta.® The extensive
diplomatic network of the Holy See, which is second only to the US,° only emphasizes the great
and global influence of papal diplomacy.

The foreign missions of the Holy See are divided into two categories:

1) Nunciatures and representations in international organizations that have a diplomatic
character. The apostolic nunciature is headed by an apostolic nuncio or apostolic internunciator.

2) Apostolic delegations, which have a non-diplomatic character and are headed by an
apostolic delegate.

The most numerous type of foreign missions of the Holy See are precisely apostolic
nunciatures, with the help of which bilateral relations are established and maintained and
information about the receiving country is obtained. According to international law, nunciatures
have the same status and status as embassies. Diplomatic missions of the Holy See, unlike other
states, are few in number and, in addition to the head of the mission (apostolic nuncio or
apostolic internuncius), its member is an adviser or secretary, sometimes an auditor.

In the case of solving particularly important issues, the Holy See also sends ambassadors
with a special mission (Ambassador at large), who are most often high-ranking officials of the
Vatican administration. This happens mostly in the case of international tensions, such as the
territorial dispute between Argentina and Chile in 1978 — 1984%°, the political tension between
the USA and Cubat?, and the current military conflict in Ukraine. In given situations, the Holy
See prefers to implement its diplomatic mission not by means of permanent nunciatures, but by
sending legates specifically intended for a specific case.

Currently, there are more than 200 legates appointed by the Pope at the head of the
diplomatic missions of the Holy See.'? The status and tasks of the legates of the Roman Pontiff
are enshrined in the 1983 Code of Canon Law, Book I, Chapter V. The legates are obliged "to
strive for the promotion of what serves peace, progress and cooperation between nations™ and
also "to promote and develop relations between the Apostolic See and state authorities, to
discuss questions concerning the relations between the Church and the state."*3

A characteristic feature of the papal legate is dualism in his activities, as he acts
simultaneously as a diplomat and a church dignitary. According to the Vienna Convention on
Diplomatic Relations from 1961, Art. 41, the papal legate as a diplomat has the duty "to observe
the laws and regulations of the receiving state” and also "not to interfere in the internal affairs
of this state".1* But on the other hand, according to the Code of Canon Law, they are obliged to
"cooperate with bishops in developing appropriate relations between the Catholic Church and

7 ZONOVA, T. V. (2004): Diplomatija inostrannych gosydarstv, p. 288.

8 HOLY SEE PRESS OFFICE (2022): Informative Note on the diplomatic relations of the Holy See.

® The USA has established diplomatic relations with 188 countries of the world.

10 LINDSLEY, L. (1987): The Beagle Channel Settlement: Vatican Mediation Resolves a Century-Old Dispute,

pp. 435-55.

1 GAYTE-LEBRUN, M. (2018): Far from an Alliance: The United States and the Holy See’s Approach vis-a-vis

Havana since the Cuban Revolution in Light of Pope Francis’s Mediation.

L2 FAVEREAUX, A. (2016): The diplomacy of Holy See: a micro-state that keeps pace with great powers, p. 5.

13 KATOLICKA CIRKEV NA SLOVENSKU (1996): Kodex kanonického prava CIC.

14 SLOV-LEX (1964): Vyhlaska ministra zahrani¢nych veci o Viedenskom dohovore o diplomatickych stykoch.
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other churches or ecclesial communities, even non-Christian religions” and to inform local
bishops about the position of the Holy See on current affairs. ™

Similar non-diplomatic activities of the legates of the Holy See arouse suspicion and
even hostility in the governments of other countries. The result may be the sending of an
apostolic nuncio from the country, as was the case in Vietnam, Cambodia or Nicaragua.'® For
this reason, the Holy See currently emphasizes that the ecclesiastical interests, which the
nuncios are obliged to protect, do not conflict with the political and social interests of the
receiving country.

The current Pope of the Catholic Church Franciscus (lat. Franciscus) has made a
significant contribution to the expansion of the diplomatic network of the Holy See. He actively
initiates dialogue with the countries of the Islamic world, as evidenced by his visit to the Council
of Muslim Elders as part of the Bahrain Forum on November 4, 2022. The Pope emphasized
the importance of meetings of "religious leaders™ and pointed to the common task - "to bring
humanity to re-satisfy itself with of this ancient wisdom, to bring believers anew to worship the
God of heaven and to the people for whom he created the earth™.!’

Francis also supports maintaining diplomatic contacts with states that do not have
official ties with the Holy See, such as China and North Korea.® But on the other hand, an
interesting fact is that a foreign state must show interest in establishing diplomatic relations
with the Holy See, never the other way around.*®

4 The influence of the Holy See on international relations

The Holy See demonstrates active participation in the activities of many international
organizations. It is represented in intergovernmental organizations such as: UN, WHO, ILO,
UNESCO, FAO, WTO, UNCTAD, International Atomic Energy Agency (IAEA), Council of
Europe (CE) and many others. He is also a member of non-governmental international
organizations (Universal Postal Union, International Telecommunication Union and others).?°

Despite the fact that the Holy See is not a member of the UN and consequently does not
have the right to vote, it largely uses its "observer" status to express its opinion on issues of
international relations on the international stage. The Holy See emphasizes that all UN member
countries are equal and have the right to protect their independence and cultural identity through
peaceful means using juridical instruments. War is always unacceptable.

The Pope is trying to promote the philosophy of international relations at the UN, the
goal of which is: "a gradual decrease in military expenditure; effective disarmament; respect
for cultures and religious traditions; solidarity with the poorer countries, helping them to be the
architects of their own development.”?!

According to the Holy See, it is not possible to achieve the set goals on a bilateral level:
a global approach and the political will of all governments are necessary. Only constant
dialogue between all members of the international community can establish international peace
and security. The UN is a unique international forum capable of providing a platform for
dialogue and compromise.

In this context, preventive diplomacy is of particular importance in the foreign policy of
the Holy See. Adherence to the principle of justice in international relations is a necessary factor

15 KATOLICKA CIRKEV NA SLOVENSKU (1996): Kodex kénonického prava CIC.
16 CONFIDENCIAL (2022): Expulsion of apostolic nuncio “seriously undermines relations” with the Holy See.
17 VATICAN NEWS (2022): Papez Moslimskej rade starSich: Nage zbrane st modlitba a bratstvo.
18 VATICAN NEWS (2018): Papez Frantisek vyjadril ochotu navstivit Severnia Koreu, potvrdil kard. Parolin.
¥ FAVEREAUX, A. (2016): The diplomacy of Holy See: a micro-state that keeps pace with great powers, p. 6.
20 PERMANENT OBSERVER MISSION OF THE HOLY SEE TO THE UNITED NATIONS: Diplomatic
Relations Of The Holy See.
ZLTAURAN, J.-L. (2002): The presence of the Holy See in the international organizations.
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for the prevention of armed conflicts. The responsibility for upholding this principle rests with
the governments of sovereign countries. The Holy See calls diplomatic activity aimed at
preventing armed conflicts from its side "teaching peace” (pedagogia della pace).?

The use of force is not absolutely ruled out, but is seen as a last resort that can only be
used in the most extreme circumstances. During the 20th century, there were two occasions
when the Holy See joined international calls for the use of force: in Rwanda and the former
Yugoslavia. The reason was the realization that the alternative to the use of force at the time
was the mass slaughter of the civilian population.

In the Compendium of the Social Doctrine of the Church, published in 2004 by the
Pontifical Council for Justice and Peace, referring to the Catechism of the Catholic Church, it
is said: "A war of aggression is inherently immoral. At that tragic moment when war breaks
out, the leaders of the attacked state have the right and duty to defend the country, even using
force of arms.” The use of force is legal if it meets certain strict conditions: “damage caused by
the aggressor to a nation or community of nations, was long, difficult and indisputable; all other
means of laying this land proved impossible or unsuccessful*.?

The current Pope Francis sees the dumping of the military industry as one of the main
causes of military conflicts in Europe and around the world. In this context, the diplomats of
the Holy See regularly emphasize the necessity of the disarmament process, and at the same
time the ineffectiveness and lengthyness of the given process.

Great emphasis is placed on the current danger of the development and implementation
of nuclear weapons. According to the Holy See, "the very possession of nuclear weapons is
immoral.” 2* At the 67th General Conference of the International Atomic Energy Agency
(IAEA) in Vienna, the Under-Secretary of the Holy See for Relations with States and
International Organizations emphasized the necessity of monitoring and control by the IAEA
of Iran's nuclear disarmament and of the DPRK's nuclear program, which "threatens the
integrity of the nuclear non-proliferation regime”. The diplomat also pointed out the
unprecedented nature of the military attack on the atomic power plant in the city of
Zaporiyhyhia in Ukraine: ,,Never before has a nuclear power plant been exposed to the risk of
being damaged by military action and has been repeatedly shut down*.%

We can come to the conclusion that the Holy See promotes the disarmament of
countries, the reduction of production and trade in weapons, but at the same time, in the event
of a military conflict, it does not deny the possibility of using the armed forces to protect the
civilian population.

Conclusion

Establishing a dialogue, seeking compromises, not getting involved in disputes between
states, building a long-term strategy for the future: these are some of the characteristics that
define the diplomacy of the Holy See and make it unique.

The position of neutrality of the Holy See represents a considerable advantage and
ensures the role of mediator in the dispute between the parties to the conflict. The important
speech of Benedict XV, in which the Pope condemns the First World War and calls it a
"meaningless massacre”, became the starting point of the Vatican's peace policy. From that
moment on, maintaining peace, security and stability in international relations became one of
the main priorities of the foreign policy of the Holy See.

22 MARTINO, R. R. Pontificio consiglio della giustizia e della pace.

2 IBERIA EDITRICE VATICANA, CITTA DEL VATICANO (2008): Kompendium socialnoji doktryny cervy,
p. 305.

2 KOCUR, T. (2023): Archijepyskop Gallager v OON pro kryzu vzajemnoji doviry ta aktualni kryzy v sviti.

%5 KOCUR, T. (2023): Svatyj Prestol u MAGATE: svit bez jadernoji zbroji mozhlyvyj i neobchodny;j.
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Peace is understood by the Holy See not only as the absence of war. Peace is something

that requires constant efforts by all world actors. Papal diplomacy puts into the concept of peace
its specific understanding of justice and the common good, based on respect for basic human
rights such as the right to life, security and freedom of religion. The extensive diplomatic
network of the Holy See, the position of neutrality and the exalted position of the Pope on the
international stage provide extraordinary opportunities for the Holy See to achieve these
statutory goals.

References:

1.

10.

11.

12.

13.

BARTZ, J. (2022): The Holy See: An Institution Like No Other,
In: Claremont-UC Undergraduate Research Conference on the European Union, 2022,
Article 4., pp. 1-9.

CONFIDENCIAL (2022): Expulsion of apostolic nuncio “seriously undermines
relations” with the Holy See. 15.3.2022. [Cited 8. 10. 2023.] Available online:
https://confidencial.digital/english/expulsion-of-apostolic-nuncio-seriously-
undermines-relations-with-the-holy-see/.

FAVEREAUX, A. (2016): The diplomacy of Holy See: a micro-state that keeps pace
with great powers, In: The changing practices of contemporary diplomacy, 25.4.2016.
[Cited 23. 9. 2023.] Available online: https://www.academia.edu/33828681/The_
diplomacy_of the Holy See a micro_state that keeps pace with_great powers.
GAYTE-LEBRUN, M. (2018): Far from an Alliance: The United States and the Holy
See’s Approach vis-a-vis Havana since the Cuban Revolution in Light of Pope Francis’s
Mediation. [online]. In: HAL SCIENCE, 16.5.2021. [Cited 11. 9. 2023.] Available
online: https://hal.science/hal-03227107/document.

HOLY SEE PRESS OFFICE (2022): Informative Note on the diplomatic relations of
the Holy See. [online]. In: Summary of Bulletin, 10.1.2022. [Cited 16. 9. 2023.]
Available online: https://press.vatican.va/content/salastampa/en/bollettino/pubblico/
2022/01/10/220110d.html.

JOUBERT, B. (2017): La diplomatie du Saint-Siege. In: Pouvoirs, 2017, vol. 3, no. 162,
pp. 47-61.

KOCUR, T. (2023): Archijepyskop Gallager v OON pro Kkryzu vzajemnoji
doviry ta aktualni kryzy v sviti. [online]. In: VATICAN NEWS, 27.9.2023. [Cited 3. 10.
2023.] Awvailable online:  https://www.vaticannews.va/uk/world/news/2023-09/
gallagher-na-generalnij-asambleji-oon.html.

KOCUR, T. (2023): Svatyj Prestol u MAGATE: svit bez jadernoji zbroji mozhlyvyj
i neobchodnyj. [online]. In: VATICAN NEWS, 28.9.2023. [Cited 3. 10. 2023.]
Available online: https://www.vaticannews.va/uk/world/news/2023-09/predstavnyk-
svyatogo-prestolu-na-koferenciji-magate.html.

KATOLICKA CIRKEV NA SLOVENSKU (1996): Kédex kéanonického prava CIC,
1996. [Cited 27. 9. 2023.] Available online: https://hd.kbs.sk/2018/09/12/kodex-
kanonickeho-prava-cic-1983/.

KLUCKA, J. (2008): Medzindrodné pravo verejné (vseobecnd a osobitnd cast).
Bratislava: Wolters Kluwer lura edition, 2008. ISBN 9788080782191.

LIBERIA EDITRICE VATICANA, CITTA DEL VATICANO (2008): Kompendium
socialnoji doktryny cervy. Kyjiv: Kajros, 2008. ISBN 978-966-96652-5-6.
LINDSLEY, L. (1987): The Beagle Channel Settlement: Vatican Mediation
Resolves a Century-Old Dispute. In: Journal of Church and State, 1987,
vol. 29, no. 3, pp. 435-55.

MARTINO, R. R. Pontificio consiglio della giustizia e della pace. [Cited 12. 10. 2023.]
Available online: https://www.vatican.va/roman_curia/pontifical _

39


https://www.academia.edu/33828681/The_
https://www.vaticannews.va/uk/world/news/2023-09/

councils/justpeace/index_it.htm.

14. OSTERREICHER J. - KRAKOROVA 1. (2015): The Holy See as a soft power actor.
In:  2nd International Multidisciplinary Scientific Conference on Social
Sciences and Arts SGEM2015, Book 2. Albena: STEF92 Technology, 2015. ISBN 978-
619-7105-46-9.

15. OSTBERG, R. (2023): Holy See, [online]. In: Encyclopedia Britannica, 18.10.2023.
[Cited 16. 9. 2023.] Available online: https://www.britannica.com/topic/Holy-See.

16. PERMANENT OBSERVER MISSION OF THE HOLY SEE TO THE UNITED
NATIONS (2023): Diplomatic Relations Of The Holy See, [Cited 12. 10. 2023.]
Available online: https://holyseemission.org/contents/mission/diplomatic-relations-of-
the-holy-see.php.

17. SADOW, J. - SARRO Jr. T. (1977): The Coins and Medals of the Vatican, New York:
Library of Congress, 1977. ISBN 0-915262-06-1.

18. SLOV-LEX (1964): Vyhlaska ministra zahrani¢nych veci o Viedenskom dohovore
0 diplomatickych stykoch, 23.7.1964. [Cited 7. 10. 2023.] Available online: https://
www.slov-lex.sk/pravne-predpisy/SK/ZZ/1964/157].

19. TAURAN, J.-L. (2002): The presence of the Holy See in the international organizations.
[Cited 12. 10. 2023.] Available online: https://www.ewtn.com/catholicism/library/holy-
sees-presence-in-international-organizations-2516.

20. TROY, J. (2018): The Pope’s own hand outstretched: Holy See diplomacy as a hybrid
mode of diplomatic agency. In: The British Journal of Politics and International
Relations, 20(3), pp. 521-539.

21. VATICAN NEWS (2022): Papez Moslimskej rade starSich: Nase zbrane su
modlitba a bratstvo. 4.11.2022. [Cited 8. 10. 2023.] Available online: https://
www.vaticannews.va/sk/papez/news/2022-11/papez-moslimska-rada-starsich-nase-
zbrane-su-modlitba-a-bratstvo.html.

22. VATICAN NEWS (2018): Papez FrantiSek vyjadril ochotu navstivit’ Severnii Koreu,
potvrdil kard. Parolin. 19.10.2018. [Cited 8. 10. 2023.] Available online: https:/
www.vaticannews.va/sk/vatikan/news/2018-10/papez-korea-navsteva.html.

23. ZONOVA, T.V. (2004): Diplomatija inostrannych gosudarstv. Moskva: ROSSPEN,
2004. ISBN 5-8243-0427-0.

Contacts:

Ing. Andrianna Baleha, PhD.
Faculty of International Relations
University of Economics in Bratislava
Dolnozemska cesta 1/b

852 35 Bratislava 5

Slovak Republic

e-mail: andrianna.Baleha@euba.sk

40



NATURE PROTECTION IN THE EUROPEAN UNION:
CASE C-661/20 COMMISSION V SLOVAKIA

Lucia Bockova

Faculty of International Relations, University of Economics in Bratislava, Dolnozemska cesta 1/b,
852 35 Bratislava 5, Slovak Republic, e-mail: lucia.bockova@euba.sk.

Abstract: Nature protection is an integral part of the European Union’s environmental
policy. Through the Habitats Directive and the Birds Directive, as well as the Natura 2000
network, the European Union coordinates the protection of species and habitats in all the
Member States of the European Union. Based on an analysis of the infringement procedure
initiated by the European Commission against the Slovak Republic in relation to the
protection of a large forest bird capercaillie, the paper points to the insufficient
implementation and enforcement of legislation in this area by the Member States.
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Introduction

The European Union (EU/ Union) shares competence in the field of the environment
with the Member States. The current powers of the EU to legislate in respect of the environment
are set out in the Treaty of the Functioning of the European Union (TFEU).! Cooperation covers
all areas of environmental policy, such as air pollution, water, waste management, climate
change and protection of nature and biodiversity. EU environmental law imposes legal
obligations on Member States, which are responsible for their implementation. The paper deals
exclusively with nature protection in the EU context and its implications for Member States.
The first part of the article explains the legal basis for nature protection in the EU. It further
analyses the infringement procedure initiated by the European Commission (EC/ Commission)
against the Slovak Republic (Slovakia) concerning the protection of a large forest bird
capercaillie (Tetrao urogallus), in which the Court of Justice of the European Union (CJEU)
ruled that the Slovakia had infringed EU law. The research method used in this article is a
qualitative method using primary data sources obtained directly from the official websites of
EU and Slovak institutions and secondary data in the form of a literature review.

1 Nature protection in the EU context

“Nature and landscape protection can be understood as the care of wild plants, wildlife,
inanimate elements, habitats, ecosystems, as well as the care of the appearance and use of the
landscape”.? The EU is historically rich in biodiversity and wildlife and includes a wide range
of ecosystems. Since the beginning of the twentieth century, pressure on these ecosystems (such
as growing global population, urban development, climate change, agriculture) has led to the
rapid decline of species and habitats on the European continent. Due to the transnational
interdependence of ecosystems and the resulting need for coordinated nature and biodiversity

! EUROPEAN UNION (2016): Consolidated version of the Treaty on the Functioning of the European Union,
Article 4 (2) (e), Articles 191-193.
2INSTITUT ENVIRONMENTALNEJ POLITIKY (2022): Narodné parky pre 21. storoéie, p. 9.
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conservation, the EU has become involved in ecosystem management. The EU has played a
central role in slowing and in some cases even reversing this decline of species and habitats.?

The EU has various instruments to protect Europe’s wild fauna and flora. The most
recent strategic document is the EU Biodiversity Strategy for 2030.# The key legal documents
in this area are the Habitats Directive® and the Birds Directive.® The aim of the Habitats
Directive is to ensure biodiversity through the conservation of natural habitats and of wild fauna
and flora” and the Birds Directive relates to the conservation of all species of naturally occurring
birds in the wild state®, both in the European territory of the Member States. In general terms,
the protection provided by these two Directives is divided between habitat protection measures,
which require Member States to identify, designate and protect conservation areas for certain
habitat types and for the habitats of certain species, and species protection measures, which
require EU Member States to protect certain species wherever they are found in the wild on the
territory of the Member States.® To ensure the long-term survival of Europe’s most valuable
and threatened species and habitats listed in these Directives, the Union established Natura 2000
network of protected sites. The European Natura 2000 network consists of special areas of
conservation (selected for the conservation of habitats and species listed in Annexes | and Il of
the Habitats Directive) and special protection areas (selected to protect bird species listed in
Annex | of the Birds Directive). It covers almost 20 % of terrestrial land and 10 % of marine
waters in the EU.X°

However, according to the EU, in recent years nature protection has been incomplete,
habitat and species restoration has been small-scale, and the implementation and enforcement
of legislation has been insufficient.! There is considerable tension between the EU and many
Member States, including Slovak Republic, regarding implementation of EU legislation and
programmes in this area. This is also because of major impact of Natura 2000 network on land
use and property law regimes in EU Member States.*?

Nature protection is enforced by Commission, which uses the infringement procedure
set out in the TFEU®2 to ensure compliance with EU rules in this area. This procedure consists
of a first, administrative phase and may continue up to court proceedings. In this second phase,
the CJEU plays an important role in enforcing EU law. Although there has been a decline in
the number of environmental infringement proceedings in recent years, the Commission has

3 VAN ZEBEN, J. - ROWELL, A. (2021): EU Guide to EU Environmental Law, p. 159-160.
4 EUROPEAN COMMISSION (2020): Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions EU: Biodiversity
Strategy for 2030 — Bringing nature back into our lives.
> COUNCIL OF THE EUROPEAN UNION (1992): Council Directive 92/43/EEC of 21 May 1992
on the conservation of natural habitats and of wild fauna and flora.
6 EUROPEAN PARLIAMENT — COUNCIL OF THE EUROPEAN UNION (2009): Directive 2009/147/EC
of the European Parliament and of the Council of 30 November 2009 on the conservation of wild birds.
7 COUNCIL OF THE EUROPEAN UNION (1992): Council Directive 92/43/EEC of 21 May 1992
on the conservation of natural habitats and of wild fauna and flora, Article 2(1).
8 EUROPEAN PARLIAMENT — COUNCIL OF THE EUROPEAN UNION (2009): Directive 2009/147/EC
of the European Parliament and of the Council of 30 November 2009 on the conservation of wild birds,
Article 1(2).
9 JACKSON, A. L. R. (2018). Conserving Europe’s Wildlife, p. 3-4.
10 EUROPEAN ENVIRONMENT AGENCY (2020): State of nature in the EU: Results from reporting
under the nature directives 2013-2018, p. 9.
11 EUROPEAN COMMISSION (2020): Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions EU: Biodiversity
Strategy for 2030 — Bringing nature back into our lives, para 2.
12VVAN ZEBEN, J. - ROWELL, A. (2021): EU Guide to EU Environmental Law, p. 160.
13 EUROPEAN UNION (2016): Consolidated version of the Treaty on the Functioning of the European Union,
Articles 258-260.
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not completely abandoned bringing infringement actions against Member States.!* The
Commission has initiated legal proceedings in long-standing cases concerning nature
protection, such as Kaliakra and Belite Skali (Bulgaria)®, Biatowieza Forest (Poland)*®, and
spring hunting of male common eiders (Finland).!” In the following section, we will explain the
substantive and legal aspects of the Commission’s infringement procedure against the Slovak
Republic in the case of failure to assess the impact of sanitary logging on Natura 2000 sites and
failure to take measures for the protection of the capercaillie.

2 Case Commission v Slovakia: protection of the capercaillie

Protection of Slovakia’s territory is implemented in the national, European (Natura
2000) and international system of protected areas.'® The European Natura 2000 network in
Slovakia includes 642 special areas of conservations and 41 special protection areas with an
area of 14 633 km?, which represents about 30% of the area of the Slovak Republic.'® According
to the Commission, Slovakia has one of the largest Natura 2000 systems, but there are still gaps
in the designation of sites and the adoption of management plans.?’ Habitats and species
conservation, especially in forest, meadow and wetland ecosystems, are among the biggest
environmental problems in the Slovak Republic. In particular, the Commission has criticised
the lack of protection of rare habitats and species in forest ecosystems (such as capercaillie),
the alignment of their protection with economic development, the legal protection of rare
habitats (e.g. beech primeval forests) and insufficient transposition of EU directives to the
Slovak legal system in relation to nature protection and conservation of forests.? The country
has set the objective of preventing the deterioration of protected species and habitats. At least
15% of degraded ecosystems should be restored by 2030.2?

Slovak forests in Natura 2000 sites are subject to high levels of logging, especially
sanitary logging, which is a response to forest disturbance such as bark beetle infestation or
storm damage.?® Sanitary logging is a standardised forest management tool. According to the
Commission, sanitary logging represented approximately 52% of the total volume of logging
carried out in Slovakia in 2017, which is an extremely high volume.?* In recent years, it has
been increasingly used in Slovakia to legalise large-scale logging, often to cover up commercial
logging from forests and even from protected areas, and sometimes even used as a pretext for
illegal logging.?® NGOs have, for a long time, pointed out the fact that sanitary logging in many

14 JACKSON, A. L. R. (2018). Conserving Europe’s Wildlife, p. 224.
15 COURT OF JUSTICE OF THE EUROPEAN UNION (2016): Case C-141/14, Commission v Bulgaria.
16 COURT OF JUSTICE OF THE EUROPEAN UNION (2018): Case C-441/17, Commission v Poland.
1 COURT OF JUSTICE OF THE EUROPEAN UNION (2020): Case C-217/19, Commission v Finland.
18 INSTITUT ENVIRONMENTALNEJ POLITIKY (2022): Narodné parky pre 21. storo¢ie, p. 9.
19 MINISTERSTVO ZIVOTNEHO PROSTREDIA SLOVENSKEJ REPUBLIKY: Natura 2000.
20 EUROPEAN COMMISSION (2022). Commission Staff Working Document. Environmental Implementation
Review 2022: Country Report — Slovakia, p. 3.
2L MINISTRY OF THE ENVIRONMENT OF THE SLOVAK REPUBLIC (2019): Greener Slovakia: Strategy
of the Environmental Policy of the Slovak Republic until 2030, p. 7.
22 MINISTRY OF THE ENVIRONMENT OF THE SLOVAK REPUBLIC (2019): Greener Slovakia: Strategy
of the Environmental Policy of the Slovak Republic until 2030, p. 11.
23 EUROPEAN COMMISSION (2020): Nature: Commission decides to refer Slovakia to the Court of Justice
of the EU over failure to assess the impact of sanitary logging on Natura 2000 sites and failure to take measures
for the protection of a bird species.
2 COURT OF JUSTICE OF THE EUROPEAN UNION (2022): Case C-661/20, Commission v Slovakia,
para 38.
%5 EUROPEAN WILDERNESS SOCIETY (2017): Special report: Sanitary logging is often legalising timber
harvesting!
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cases could be performed in breach of law.?® World Wide Fund for Nature analysis shows that
“corruption, nepotism and the involvement of politicians is seen as an aggravating factor for
forestry crime in Slovakia, along with a lack of political will to improve this situation.”?’

The Habitats Directive requires Member States to “take appropriate protective measures
to preserve the ecological characteristics of sites which host natural habitat types.”?® It therefore
provides that any plans and projects not directly connected with or necessary to the management
of a Natura 2000 site but likely to have a significant effect thereon, undergo an appropriate
assessment of their implications for the site before their implementation.?® However, Slovak
legislation has not ensured that sanitary logging activities, which could have a significant
impact on Natura 2000 sites, were subject to such an assessment. At the same time, forest
management plans have not been subject to an appropriate assessment of their implications
since 1 January 2015.%° The Commission therefore considered that Slovakia had not correctly
transposed its obligation under the Habitats Directive.

Furthermore, during 2017, the Commission received a number of complaints alleging
that forests in the 12 special protection areas designated for the conservation of the capercaillie
in Slovakia were being overexploited and that the overexploitation was allegedly affecting the
conservation status of this protected species.®! In the territory of the Slovak Republic, there has
been a significant decrease in the abundance of the capercaillie in recent decades: 3 697 (in
1972), 1 612 (in 2000), 1 097(in 2015). Thus, the population of the capercaillie has declined by
approximately 70% over the last four decades.®? The main cause of the disappearance of local
populations and the decline in the total of the local population, however, is demonstrably the
destruction and degradation of suitable habitats, which occurs mainly as a result of forest
management measures, in particular logging.3® After the accession of the Slovak Republic to
the EU, the population of the capercaillie in 12 Special Protection Areas classified for its
protection under the Birds Directive, mainly in the Low Tatras (Nizke Tatry), has halved
between 2004 and 2019. Intensive felling of timber across large areas and the use of pesticides
to combat bark beetles contributed to a significant decline in the population of that species.3
The current population size of the capercaillie in Slovakia is estimated at 646 - 866
individuals.®® Based on the development of the current status associated with the degradation
of the habitats of the capercaillie, it is extremely important to preserve all currently documented
important habitats of the species in Slovakia, because if the population falls below the level of
500 individuals, it is threatened with collapse and subsequent extinction.®® Although in April

% WORLD WIDE FUND FOR NATURE (2021): Recommendations for the improvement of law enforcement
in relation to forestry crime, p. 39.
2 WORLD WIDE FUND FOR NATURE (2020): EU forest crime initiative. Gap Analysis: Slovakia, p. 34.
2 COURT OF JUSTICE OF THE EUROPEAN UNION (2018): Case C-441/17, Commission v Poland, para 107.
2 COUNCIL OF THE EUROPEAN UNION (1992): Council Directive 92/43/EEC of 21 May 1992
on the conservation of natural habitats and of wild fauna and flora, Article 6(3).
30 COURT OF JUSTICE OF THE EUROPEAN UNION (2022): Case C-661/20, Commission Vv Slovakia,
para 63.
31 COURT OF JUSTICE OF THE EUROPEAN UNION (2022): Case C-661/20, Commission Vv Slovakia,
para 16.
% STATNA OCHRANA PRIRODY (2018): PROGRAM ZACHRANY Hluchafia horneho (Tetrao urogallus
Linnaeus, 1758) na roky 2018 — 2022, p. 6.
3 STATNA OCHRANA PRIRODY (2018): PROGRAM ZACHRANY Hluchéiia horneho (Tetrao urogallus
Linnaeus, 1758) na roky 2018 — 2022, p. 10.
3 COURT OF JUSTICE OF THE EUROPEAN UNION (2022): Case C-661/20, Commission v Slovakia,
para 103-104.
% STATNA OCHRANA PRIRODY (2018): PROGRAM ZACHRANY Hluchaiia horeho (Tetrao urogallus
Linnaeus, 1758) na roky 2018 — 2022, p. 7.
36 MY SME LES: Zhrnutie vedeckych poznatkov o ubytku biotopov hluchana hérneho.
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2018 Slovakia adopted a plan for the conservation of the capercaillie®” in which it
acknowledged its decline and outlined measures to halt it [in particular in the field of legislation,
practical care, monitoring, education and cooperation with the public, rescue of an endangered
protected species in conditions outside its natural habitat (ex situ)], the measures were not
implemented and logging in forests with capercaillie has continued. In this case, Slovakia has
failed to take appropriate measures for the prevention of the deterioration of the habitats and of
significant disturbance in the special protection areas designated for the conservation of the
capercaillie under the Habitats Directive.®® In addition, it has failed to adopt the special
conservation measures applicable to the habitat of the capercaillie in order to ensure its survival
and reproduction in its area of distribution under the Birds Directive.®

As the Commission considered that the Slovak Republic was not complying with EU
law in this matter, it initiated infringement proceedings (INFR(2018)4076). In July 2018, the
Commission sent a letter of formal notice to the Slovak Republic for failing to ensure adequate
protection of protected areas, causing a significant decline in bird numbers, followed by a
reasoned opinion in January 2019. On 5 December 2020, the Commission brought an action
against the Slovak Republic before the CJEU for incorrect transposition and non-
implementation of the above-mentioned provisions of the Habitats Directive and the Birds
Directive. On 22 June 2022, the CJEU ruled in favour of the Commission’s action, finding that
Slovakia had infringed both Directives.*°

The subsequent enforcement of a declaratory judgment of the CJEU finding an
infringement depends almost exclusively on the Member State. However, should the Slovak
Republic fail to comply with the judgment, this allows the Commission to initiate a further
round of proceedings against the Member State*!, in which the Member State may be sued a
second time before the CJEU. If the CJEU finds that the Member State concerned has not
complied with its original judgment, it can impose financial sanctions on it.

The Slovak Republic took a number of measures to comply with EU law before the
CJEU ruling. Amendments to the Forest Act*? and Nature Protection Act*® adopted in 2019
have tightened the conditions for sanitary logging from 1 January 2020. Certain changes have
been introduced in the reporting of sanitary logging, so that all reported cases of sanitary
logging in protected areas must be assessed by the State Nature Conservancy, which may
authorise, restrict or prohibit it in the event that it may conflict with nature conservation
activities. Prior to that, the decision to start sanitary logging was taken from the top down and
trees could be harvested without proper assessment.** Slovakia has also taken steps to address
specific problems with sustainable forest management in protected areas. National park reform
is intended to contribute to this. A prerequisite for modern nature conservation is the unified
management of national parks under nature conservation organisations.*> Before the reform,

3 STATNA OCHRANA PRIRODY (2018): PROGRAM ZACHRANY Hluchafia horneho (Tetrao urogallus
Linnaeus, 1758) na roky 2018 — 2022.
% COUNCIL OF THE EUROPEAN UNION (1992): Council Directive 92/43/EEC of 21 May 1992
on the conservation of natural habitats and of wild fauna and flora, Article 6(2).
39 EUROPEAN PARLIAMENT — COUNCIL OF THE EUROPEAN UNION (2009): Directive 2009/147/EC
of the European Parliament and of the Council of 30 November 2009 on the conservation of wild birds, Article
4(1).
40 COURT OF JUSTICE OF THE EUROPEAN UNION (2022): Case C-661/20, Commission v Slovakia.
41 EUROPEAN UNION (2016): Consolidated version of the Treaty on the Functioning of the European Union,
Article 260 (2).
2 NARODNA RADA SLOVENSKEJ REPUBLIKY (2005): Zakon 326/2005 Z. z. o lesoch.
4 NARODNA RADA SLOVENSKEJ REPUBLIKY (2002): Zakon 543/2002 Z. z. o ochrane prirody a krajiny.
4 WORLD WIDE FUND FOR NATURE (2021): Recommendations for the improvement of law enforcement
in relation to forestry crime, p. 39.
4 INSTITUT ENVIRONMENTALNEJ POLITIKY (2022): Narodné parky pre 21. storoéie, p. 18.
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the management of state-owned land in national parks was carried out by the organisations
subordinated to the Ministry of Agriculture and Rural Development of the Slovak Republic
organisations, which covered forestry, hunting and agriculture. Nature protection was under the
responsibility of the Ministry of the Environment of the Slovak Republic.*® On 14 December
2021, an amendment to the Nature Protection Act was approved*’, under which, as of 1 April
2022, national parks will gradually take over the management of all state-owned land (including
forests) in their territory. It ensured that the management of land in national parks will also be
the responsibility of the Ministry of the Environment of the Slovak Republic. In particular, the
reform is intended to prevent further logging or disturbance in protected areas, which were not
a priority for foresters.

Conclusion

Although the causes of habitat degradation and species decline in the EU are diverse, in
the Commission’s infringement procedure against the Slovak Republic concerning the
protection of the capercaillie, the main pressure comes from forestry. Even after the CJEU
judgment, the Commission has not yet formally closed the case. However, representatives of
the Slovak Ministry of the Environment believe that the measures Slovakia has taken are
sufficient to avoid secondary legal proceedings and the imposition of a financial sanction, which
could be substantial.
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Abstract: Among other consequences, the ongoing Russian invasion of Ukraine
has shifted attention to some theoretical aspects of application of countermeasures
under international law. This issue has been highly topical especially in the context
of contemplating the potential use of Russian sovereign assets for the purposes of
reconstructing Ukraine. As widely reported, members of the coalition aiming to
help Ukraine fend off Russian invasion have been examining available legal options
that would serve both the purpose of hindering Russian war machine’s ability to
continue its military efforts against its neighbour as well as contributing to the pool
of resources required for alleviating the widespread damages caused by the
aggression. As the law on countermeasures falls into the realm of customary
international law that has not yet been codified, it allows for the emergence of
various often competing legal interpretations by the members of the international
community. This paper aims to analyse whether these developments may signal the
emergence of new interpretations or even new norms of customary international
law pertaining to the application of countermeasures under international law.
Keywords: countermeasures, customary international law, immunity of sovereign
assets, Russian invasion of Ukraine

JEL: K33

Introduction

Russian aggression against Ukraine that is approaching its two year anniversary has
initiated many shifts in global geopolitical relations. There is an overwhelming consensus that
peremptory norms of international law have been breached by the Russian invasion of Ukraine
in February 2022 and thus, Russia through its unlawful use of force has engaged in unacceptable
actions in breach of international law. The UN General Assembly’s 2 March 2022 vote on the
resolution titled ,,Aggression against Ukraine*! showed with 141 votes in favour, 35 abstentions
and only 5 votes against (Russia, Belarus, North Korea, Eritrea, Syria) that there is indeed
a consensus of the international community on the fact that the actions of Russian Federation
against Ukraine comprise indeed the breach of the basic peremptory norms of international law.

However, the mere fact of establishing Russian Federation’s international legal liability
for the breach of international law could not stop its illegal actions. Due to the paralysis of the
UN Security Council for evident reasons, the international community found itself left with few
legal options to exercise any effective pressure on the State committing an internationally
wrongful act with the aim of inducing the aggressor state to comply with its legal obligations.
Countermeasures® are an instrument of (customary) international law that have not been
codified but the International Law Commission has taken on the work of drafting the text of the

! United Nations General Assembly Resolution ES-11/1.
2 |LC Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001 with commentaries.
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Articles on Responsibility of States for Internationally Wrongful Acts. This document has been
widely accepted by the international legal community as reflecting the content of customary
international law on this issue. Its exact application, however, has been subject to ongoing
theoretical debates and the current developments appears to signal the evolution of the content
of this legal instrument.

1 Countermeasures and their evolving interpretation

According to ILC Articles on Responsibility of States for Internationally Wrongful
Acts, countermeasures are measures that can only be taken by an injured state ,,against a State
which is responsible for an internationally wrongful act in order to induce that State to comply
with its obligations“.® For further clarification, it needs to be stated that the ILC Articles further
stipulate that ,,any State other than an injured State is entitled to invoke the responsibility of
another State in accordance with paragraph 2 if: (a) the obligation breached is owed to a group
of States including that State, and is established for the protection of a collective interest of the
group; or (b) the obligation breached is owed to the international community as a whole.“ As
in the case of the Russian aggression against Ukraine, the unlawful use of force constitutes
a breach of a peremptory norm of general international law with effects erga omnes, i.e. it
constitutes a breach of an obligation owed to the international community as a whole. Thus, the
right to invoke the responsibility of Russia for its military aggression lies with all members of
the international community.

In addition, the ILC Articles provide that ,.the wrongfulness of an act of a State not in
conformity with an international obligation towards another State is precluded if and to the
extent that the act constitutes a countermeasure taken against the latter State in accordance with
chapter II of part three.*

The issue of application of countermeasures has been further discussed in the 1997 ICJ‘s
Gabcikovo-Nagymaros Project case, where the court concluded that for a countermeasure to be
justifiable, it must be taken in response to a previous intentional wrongful act of another state
and must be directed against that state, the injured state must have already called upon the state
committing the wrongful act to discontinue its wrongful conduct or to make reparation, but the
request was refused, the countermeasure must be commensurate with the injury suffered, taking
into account the rights in question and the purpose behind evoking the countermeasure is to
induce the wrongdoing state to comply with its obligations under international law. Therefore,
the measure must be reversible.

As regards the application of countermeasures by the international community in the
case of Russian aggression against Ukraine, one of the widely discussed means is the freezing
and potential use of Russian sovereign assets located on the territory of foreign states.
According to the EC President Ursula von der Leyen, the value of Russian sovereign assets
currently held in the territory of the European Union is 211bn euros.’

While there is now a wider consensus on the issue of the legality of ,,freezing™ Russian
sovereign assets held in the accounts of EU financial institutions, a wider range of legal
opinions emerges when it comes to further using these assets to help with the reconstruction of
war damages Ukraine. Ursula von der Leyen announced that the European Commission was

3 Ibid. Article 49.
4 Ibid. Article 48.
5 Ibid. Article 22.
6 1CJ Gabcikovo-Nagymaros Project Case.
" Reuters, October 29, 2023: Moscow will confiscate EU assets if Brussels “steals’ frozen Russian funds,
putin ally says.
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working on a proposal to utilise some of the profits derived from frozen Russian state assets for
the purposes of Ukraine’s post-war reconstruction.®

According to the ILC Articles on State Responsibility, it remains a fact that ,,the
responsible State is under an obligation to make full reparation for the injury caused by the
internationally wrongful act.“ And ,,Injury includes any damage, whether material or moral,
caused by the internationally wrongful act of a State.*®

Yet, as discussed above, the countermeasures are justifiable only if they are reversible
and a confiscation and later utilisation of these assets (not their mere ,,freezing™ that implies the
possibility of subsequent ,,unfreezing*) would make that measure irreversible. In addition, even
if Russia had not complied with its obligation to make full reparation of any damage caused by
its illegal conduct, that does not automatically allow for the ,,set-off* of this obligation with
European member states” obligation to preserve Russia’s assets held in their territory.

Moreover, the issue of sovereign immunity comes into play as well, although this has
lately been a widely discussed issue within the legal community especially with respect to the
immunity pertaining to the central bank assets.

Based on analysis of several judicial decisions on application of immunity on central
bank assets, some legal scholars have concluded that the Swedish and U.S. Court’s decisions
are leaning towards ,,a high level of immunity from measures of execution for central bank
assets invested abroad”, but they also suggest that “assets unrelated to central banking functions
will not be entitled to immunity”. However, due to the fact that the central banking functions
allow for a broad definition, the issue of central bank assets immunity remains without a clear
general conclusion.°

There have been, however, several occasions in the past that seem to challenge the
established presumption of automatic immunity of central bank assets held abroad. Apart from
the case of frozen Russian sovereign assets, the U.S. has also frozen some Iranian, Cuban,
Afghan, Venezuelan and Syrian central bank assets. However, there are still ongoing litigations
in various US courts with respect to the freezing and use of these assets by the US authorities.
These cases, however, also have very different backgrounds as for example in the case of
Taliban or the Venezuelan government, the United States do not recognize these governments
as legitimate. Thus, the US operate on the presumption of lack of clarity regarding the
ownership of the assets due to the legitimacy issues of the respective government. 1!

The United States, the European Commission and various EU member states, especially
Belgium, where the majority of Russian central bank assets are located, are well aware of the
limits that the rules on sovereign assets immunity places on their options to use these assets for
the sake of helping Ukraine cope with the effects of Russian aggression. In the meantime, the
Belgian government made very cautious first steps aimed at securing at least some proceeds
from Russian central bank assets towards helping Ukraine. It seems, however, that the proceeds
are not going to cut from the Russian central bank assets themselves, as in fact, the Belgian
government agreed to create a USD 1.8bn fund for Ukraine using tax revenue from profit
generated by seized Russian central bank assets.'?

As for the use of the frozen Russian central bank assets themselves, the Belgian Prime
Minister stated that “We are looking with the G7 countries and the European Commission to
have a structural solution for the frozen assets which doesn't destabilize the international

8 Ibid.
9 Ibid. at 2, Article 31.
1 WUERTH BRUNK, I.: Central Bank Immunity, Sanctions, and Sovereign Wealth Funds, Working Paper
Number 23-12, George Washington Law Review, 2023.
1 Ibid.
12 The Wall Street Journal, October 11, 2023: Belgium plans 1.8billion Ukraine Fund Using Taxes on Frozen
Russian Assets.
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financial system. ... You need a legal basis and it's clear that Belgium can not provide this legal
basis on its own..“!? It is clear that adherence to established norms of international law are still
regarded as highly relevant component of overall stability including the stability of the financial
markets.

Conclusion

Although the rules of customary international law including the law on countermeasures
are subject to evolution, the confiscation and use of central bank assets carries with it a non-
negligeable risk that it will amount to an act potentially contradictory to international law. There
are certain limits in the perception of state immunity that are, however, lately being scrutinized.
So far, the countries of the ,,West* are reluctant put the established customary norms to a test.
It is without doubt that stability — which also includes the stability of the financial markets —
relies on the application of established norms of international law. Should the international
community — or at least a part of it represented by the G7 group come to a conclusion that the
material conditions have been met to shift the interpretation of the established norms of
customary international law towards greater benevolence with respect to applying the rules on
state immunity — it will not be without risk of a destabilizing effect on global economic
processes.

So far, history has proven that the most effective and at the same time legally sound way
to obtain reparations from a party that violates international law and thereby causes material or
immaterial damage to another state and its citizens is an agreement to create a fund for the
reconstruction of the affected country as part of the terms of the peace agreement concluded by
the parties involved in the conflict and its resolution.
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Abstract: Equal pay is a fundamental element of gender equality. It ensures that
men and women are treated fairly and with equal respect in the workplace,
regardless of their gender. This principle is essential for promoting a more just
and equitable society.

International society has adopted a series of regulations that require equal pay
for equal work. The Republic of Moldova, as a subject of international law, has
strengthened its efforts to adjust national legislation to international standards.
Understanding the reasons for inequality in wage payments is a complex issue.
However, some of the justifications offered include the belief that women will
abandon their careers to raise children or spend less time at work to care for their
families. However, other factors such as gender discrimination also contribute
to this situation. Stereotypes such as women are often seen as less capable than
men, unable to perform on par with their male counterparts, or deserving of
lower pay because men are traditionally seen as the breadwinners and heads of
the household.
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Introduction

Gender pay gaps represent one of today’s greatest social injustice. According to the ILO
Global Wage Report 2018/19, women earn on average about 20 per cent less than men.?

The Global Gender Gap Report 2023 notes that although women have (re)entered the
labor force at higher rates than men globally, leading to a small recovery of gender parity in the
labor force participation rate since the 2022 edition, the gaps remain large overall and are
evident in several specific dimensions. The state of gender parity in the labor market remains a
major challenge. Not only has women's labor market participation globally declined in recent
years, but other indicators of economic opportunity have also shown substantial differences
between women and men.?

Since 1919, the right to equal pay has been discussed during the preparation for the
establishment of the International Labor Organization® (hereafter - 1LO), scholars have made
efforts to explore potential solutions to the pay gap between women and men. The 1980s saw
an explosion of economic research on wage determination and the sociological analysis of the
market and occupational structures. The causes of the gender pay gap have been attributed to
differences in the productivity characteristics of men and women, the characteristics of

! Global Wage Report (2023), p. 6.
2 The Global Gender Gap Report (2023), p. 9.
3 International Labor Organization (2023).
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businesses and sectors employing men and women, the jobs held by women and men, the
number of hours spent on paid work and pay discrimination.*

Pay equity also has many proven benefits, notably: better recruitment and selection
practices. Equity remuneration makes the recruitment and selection process more effective. It
improves continuing education, raises employment rates retention of new employees after their
trial period and improves the performance of new employees. Identifying ignored job
requirements female predominance. Recruitment taking these into account requirements
translates into better products and services quality and greater flexibility internally and allows
identify skills that can be transferred between predominantly female jobs and jobs with male
predominance.®

1 International regulations applicable to the Republic of Moldova

The Republic of Moldova is party to a series of international regulations in the field of
social protection, and in recent years it has been strengthening its efforts to harmonize national
legislation with international standards, especially in the segment of equal pay.

Analyzing equal pay between men and women, we must mention the ILO Convention
no. 111 on discrimination (employment and occupation) from 1958),% Maternity Protection
Convention,” The ILO Declaration on Fundamental Principles and Rights at Work® and the
United Nations Convention on the Elimination of All Forms of Discrimination Against
Women,® the Convention on the Rights of Persons with disabilities.'°

According to art. 7 para. (1) lit. a), (i) of the International Covenant on Economic, Social
and Cultural Rights " Fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed conditions of work not inferior
to those enjoyed by men, with equal pay for equal work."

The ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up,
regulates the “basic workers’ rights” — the prohibition of forced labour and child labour,
freedom of association, the right to organize and bargain collectively, equal remuneration for
work of equal value and the elimination of discrimination in employment.!2

The Republic of Moldova ratified the European Convention on Human Rights on July
24, 1997.1 On November 8, 2001, Moldova ratified the Revised European Social Charter
(hereinafter- European Social Charter or ESC or Charter) accepting 63 of the 98 Charter’s
paragraphs. It has not accepted the Additional Protocol to the European Social Charter
Providing for a System of Collective Complaints.'*

4 Cher Weixia Chen, The International Instruments on Gender Pay Equity (2008), p. 1.

® Egalité de remuneration. Guide d’introduction (2013), p. 6.

8 ILO Convention no. 111 on discrimination (1958).

" Maternity protection Convention (2000).

8 The ILO Declaration on Fundamental Principles and Rights at Work.

9 United Nations Convention on the Elimination of All Forms of Discrimination Against Women.

10 UN Convention on the Rights of Persons with disabilities.

I International Covenant on Economic, Social and Cultural Rights.

2 |LO Declaration on Fundamental Principles and Rights at Work and its Follow-up.

13 European Convention on Human Rights.

14 The Additional Protocol to the European Social Charter Providing for a System of Collective Complaints.
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Table 1.1: The Republic of Moldova ratified the Revised European Social Charter
accepting 63 of the 98 Charter’s paragraphs®

@ Table of accepted and non-accepted provisions by the Republic of Moldova

Grey = Accepted provisions

11 [IE2 13 1.4 21 22 23 24 25 26 27 B
32 HE 3.4 4.1 4.2 43 44 4.5 7 5 7 6.1 6.2 6.3
6.4 71 7.2 73 74 15 76 7.7 78 79 7.10 8.1
82 83 84 85 2) 101 10.2 103 104 105 1.1 11.2
s 12.1 12.2 123 124 131 13.2 {5 13.4 141 14.2 15.1
15.2 15.3 16 17.1 17.2 18.1 18.2 18.3 184 19.1 19.2 19.3
19.4 19.5 19.6 19.7 19.8 | 19.9 19.10 19.11 19.12 20 21 22
23 24 25 26.1 26.2 271 272 27.3 28 29 30 311
31.2 313 . .

Source: Council of Europe, Situation of Republic of Moldova and the European Social Charter, (2023)

By payment, it is to be understood: salary, allowances, overtime pay. In the decision of
2007, the Court of Justice of the EU, mentioned that the principle of equal pay precludes not
only direct discrimination but also any unequal treatment through the application of criteria
unrelated to sex where such unequal treatment affects considerably more women than men and
cannot be justified by objective factors wholly unrelated to discrimination based on sex.

2 National regulations concerning the equal pay between women and men:

Article 43 of Constitution provided the right to work and labour protection ,,Everyone
has the right to work, to freely choose work, to fair and satisfactory working conditions, as well
as to protection against unemployment.”’

Pursuant to the Article 1 of the Labor Code: equal work is the work performed on the
same positions according to the identical requirements imposed to education, professional
training and training, competence (skills), efforts, responsibility, the performed activities,
nature of objectives and working conditions; work of equal value is the work performed on
different positions or line items, but recognized equivalent based on the identical requirements
imposed to education, professional training and training, competence (skills), efforts,
responsibility, the performed activities, nature of objectives and working conditions.8

The Labor Code have been amended, especially by LP107 of 21.04.22, MO141-
150/13.05.22 (art.254), in effect since May 13, 2022. The amendments are in many regards
progressive and complete legal definitions of remuneration, equal work and work of equal
value.*®

Remuneration is defined as monetary remuneration that includes the basic salary (tariff
salary, salary of the position), as well as all additions, increments, awards and other incentive
and compensation payments granted to the employee by the employer based on the individual
employment contract for the work performer.

In 2023, in the Global Gender Gap Index Ranking 2023, Republic Moldova has the 19th
position. 2

15 Law No. 484 of 28 September 2001 for partial ratification of the revised European Social Charter.
16 Case nr. 87/7 Ursula VoB v Land Berlin (2007).
17 Constitution of the Republic of Moldova (1994).
18 Labor Code of the Republic of Moldova (2003).
19 Law no. 107 of April 21, 2022 for the modification of some normative act (2022).
20 Global Gender Gap Index Ranking (2023), Table 1.1.
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Analyzing the data presented by the National Bureau of Statistics, we notice that the
number of employed men is higher than that of women.

Table 1.2: Evolution of the labor force participation rate by sex and average,
2021 - 2023 years
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Source: National Bureau of Statistics o Republic ot Moldova

The Labour Code has undergone essential changes, including enhancing gender
equality. The most important ones implemented the principle of equal remuneration for men
and women for equal work and work of equal value through ensuring the transparency of
salaries. At the same time, in order to ensure the balance between personal and professional
life, changes were introduced that offer both parents the opportunity to participate in raising
and caring for children (paternal leave,? the possibility to work up to 36 weeks of pregnancy,??
the possibility to work and to receive allowances for raising a minor child, alternative childcare
services up to the age of 3,2 etc.).

Based on the report presented by the Equality Council, for the year 2022, in the field of
work, most acts of discrimination took place based on the criteria of opinion (23 %), disability
(15 %) and pensioner status (15 %).2*

Notably, these attitudes are typically not targeted at all workers but rather directed at
those who occupy higher positions of responsibility and status. Recent data from the National
Bureau of Statistics reveals that women in the Republic of Moldova earn wages that are 15-17
% lower than those of men. Furthermore, the gap between salaries paid to men versus those
paid to women averages 14 % year-over-year,?® while the year-over-year salary growth rate
averages 11 %. The smallest gap occurred in 2015, with a ratio of 13.2 %. Also, in 2021 the
difference was 13.6 %.

Understanding the reasons for the inequality in salary payments is a complex issue.
Nevertheless, some of the justifications presented include the belief that women will abandon
their careers to raise children or spend less time at work to care for their families. However,
other factors also contribute to the situation, such as gender-based discrimination. Women are
often viewed as less capable than men, incapable of performing on par with their male

2L Article 1241, Labour Code (2023).

22 Article 761, Labour Code (2023).

2 Law No. 367 of 29 December 2022 regarding alternative childcare services (2022).

24 Equality Council Report for 2022, p. 5.

%5 National Bureau of Statistics, The statistical portrait of men and women in the Republic of Moldova (2023).
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counterparts, or deserving less pay because men are traditionally seen as the breadwinners and
heads of families.

One way to measure the efficacy of a salary is to consider the minimum subsistence
(MS). The Law on Minimum Subsistence calculates the size of the MS by summing the value
of the food basket, expenses for the purchase of industrial goods and services, as well as
premiums and mandatory contributions. According to the National Bureau of Statistics, the
average salary per gender, regardless of economic activity, covers an average of 284 % of the
MS for women, ranging from 244 % in 2015 to 330 % in 2019. In contrast, for men, the average
salary, regardless of economic activity, covers an average of 330 % of minimum needs, ranging
from 281 % in 2015 to 384 % in 2019.%5

In the information and communications sector, employees have achieved the highest
level of coverage of the subsistence minimum for the working population, while those in
agriculture, forestry, and fishing have the lowest. Over the past years, the minimum subsistence
has increased by 17%, or 297.10 MDL, from 1734.10 MDL in 2015 to 2031.20 MDL in 2019.
The average increase of the minimum subsistence was 4%, but it only rose by 2 % in 2018 and
by 7% in 2019, 3500 MDL in 2022 and 4000 MDL in 2023.2" It is important to note that women
have consistently earned less than their male counterparts over the last eight years.

In terms of economic activity, men dominate in construction (94.5 %/5.5 %),
transportation and communications (70.1% / 29.9 %), and agriculture, forestry, and fishery
(62.9 % / 37.1 %). On the other hand, women outnumber men in public administration,
education, health, and social work (70.7 % / 29.3 %). While men are more active in the labor
market, the difference in participation levels has gradually decreased over time. Between 2003
and 2022, the activity rate of men feels slightly faster than that of women, leading to a certain
convergence of participation levels.

The manifestation of higher economic activity in the male labor market is evident in the
form of greater unemployment among men than women. The level of constant unemployment
has been consistently higher among men, but this gap has recently narrowed. However, this
reduction in unemployment is not a long-lasting trend and typically characterizes periods of
economic growth and a general decrease in unemployment levels across the national economy.
During times of economic shock, the gap in unemployment rates between men and women
widens considerably, mainly due to a sharp increase in unemployment levels among men.
Conversely, the gender gap gradually narrows during periods of economic growth, with the
unemployment rate in men decreasing faster than that of women.

The economic crisis of 2009, for instance, witnessed a doubling of the unemployment
rate in men from 5.5 % to 9.9 % in two years, while that of women increased from 3.8 % to 6.4
%. A similar scenario occurred in 2015, but the subsequent gender gap narrowed to just 1.2
percentage points. However, the COVID-19 pandemic's economic shock is expected to widen
the gap once again.

The pandemic has affected both genders, highlighting their various vulnerabilities,
albeit in different proportions. The COVID-19 pandemic and accompanying isolation measures
have emphasized one of the weakest links, which is care. Women have taken on the majority
of household and childcare tasks, limiting their interactions with individuals outside their
families. In contrast, men have been more affected in terms of their rights at work, with many
unable to benefit from social or health insurance systems. Women have been more exposed to
anxiety and frustration during the pandemic crisis and have been forced to retire from work due
to inequity in the division of care responsibilities. The pandemic crisis has also affected the

% The National Bureau of Statistics, The statistical portrait of men and women in the Republic of Moldova.
27 Decision No. 854/2022 of 07.12.2022 to amend point 1 of Government Decision no. 670/2022 on establishing
the amount of the minimum wage per country.
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possibility of women and men to obtain income, with the sudden reduction of remittances and
salary incomes being two channels of financial vulnerability.?®

Compared to women, men have had a higher rate of migration for employment abroad
due to increased economic activity. However, from 2008 onward, the number of men involved
in external migration processes increased almost in tandem with women. Despite this, women's
migration rate increased slightly faster. Over the decade spanning 2008-2018, the number of
men migrating for work increased by 38.4 %, while that of women increased by 43 %. Prior to
2008, the number of men who went abroad far exceeded that of women, creating a higher
proportion of men in the total population abroad. However, from 2008-2018, the proportion of
men in the population abroad remained relatively stable at around 65 %.2°

Workers’ right to equal pay for men and women for equal work or work of equal value
is governed by Article 10, paragraph 2, letter (g) and Article 128, paragraph 2 of the Labour
Code. Article 8 of the Labour Code prohibits direct or indirect discrimination against employees
on different grounds including sex. The report did not provide information requested by the
Committee on the following subjects: the definitions of equal pay and pay for work of equal
value; legal enforcement of the principle of equal remuneration in practice; availability of pay
comparisons across companies in the private sector; statistical data on the pay gap.

An important amendment to Law no. 121/2012 on ensuring equality, which modifies
the purpose of the Law and extends the protected criteria. Moreover, the legislator redefined
the terms "discrimination”, "direct discrimination”, "indirect discrimination”, being completed
art. 1 with the notions of "continuous discrimination”, "prolonged discrimination™. Law no. was
also completed. 121 by provisions prohibiting discrimination regarding affiliation or access to
an organization of employees or employers, or in any organization whose members exercise a
certain profession.*°

As per the calculations of the Center of Partnership for Development according to the
National Bureau of Statistics of the Republic of Moldova, in 2022, women in the country earned
13.6 % less than men. What is more, women received lower wages than men in most economic
activities. In 2022, the largest differences were recorded in: IT - 42.8 % and financial and
insurance field - 40.9 % less.®! The indicators were similar for 2021.3 According to data
published by The National Bureau of Statistics of the Republic of Moldova in 2021, the monthly
gross average earnings in lei was 8.353,1 for women and 9.672,6 for men,3 which means
women earned 13,64 % less than men.

Conclusions

The principle of equal pay for equal work or equal rights between men and women is
not only a matter of justice and fairness but also a key driver of social progress, economic
prosperity, and gender equality. It is a fundamental principle that is crucial for creating
inclusive, diverse, and equitable societies and workplaces.

The Republic of Moldova has taken important steps in order to harmonize national
legislation with international standards. We note that at the moment, there is still no clear
mechanism regarding the calculation of remuneration, in the segment of the gender dimension,

2 UN Moldova, Childcare, Women's employment and the impact of COVID-19: The case of Moldova (2021), p.
12.
2 World Bank, Moldova Country Gender Action Plan (2017).
30 Law of Republic of Moldova no. 121 regarding ensuring equality (2012).
3L Partnership Center for Development, (In)equality in wages and pensions between women and men in 2022
Progress and opportunities to improve measures to ensure equal pay for equal work, (2023), p. 4.
32 Genderpuls, Earnings and the wage gap by sex (lei/month and percentages).
33 National Bureau of Statistics, Gender statistics.
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so that several criteria are taken into account: skills, attributions, actual workload, to determine
pay and possibly equality discrepancies.

The statistical data provide figures that emerge from the salaries of women and men, in

general, without being analysed according to data disaggregated by type of activity.

Currently, the pay gap between women and men in the Republic of Moldova remains

over 14 %.
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Abstract: The 2023 early parliamentary election was held in Slovakia on September 30,
2023. Most public opinion polls indicated that the populist SMER-SSD party, led by three-
time former prime minister Robert Fico, would come first. SMER-SSD left office in 2020,
after eight years in power, following the surprise victory in that year’s parliamentary
election of the self-proclaimed anti-corruption movement Ordinary People and
Independent Personalities (OLaNO). Most of the other political parties in Slovakia’s
fragmented political scene tried to stop SMER-SSD, a party under which organized crime
thrived, from returning to government. The election campaign focused on corruption
scandals, social values, political infighting,? the country's economic outlook, and Slovakia's
support to Ukraine following Russia's invasion. The election was won by the opposition
SMER-SSD (23%), followed by Progressive Slovakia (PS) (18%) and HLAS-socialna
demokracia (14.7%). As no political force achieved a parliamentary majority, SMER-SSD
needed to find coalition partners in order to form a government. In post-election talks,
populists and liberals were battling for the support of HLAS in order to form a government
and set the course for Slovakia over the next four years. When HLAS rejected the liberals,
Fico had a smooth path to his fourth premiership. He formed a parliamentary majority by
signing a coalition government deal with the leftist HLAS political party and the
ultranationalist Slovak National Party (SNS).

Keywords: Slovakia, snap election, political parties, politics

JEL: N40

Introduction

For the past year, since the fissiparous coalition formed in March 2020 came apart at
the seams, pollsters have been dutifully reporting the fortunes of Slovakia’s political parties
from the perspective of an impending early election. Inevitably, narratives have emerged. The
main story is the revival of SMER-SSD. This protean party, which would like you to think of
it as “social democratic”, is now a right-wing populist party, one with no vision, but an
extremely gifted leader.

Back in 2012 SMER-SSD achieved the astonishing feat (in a fully proportional electoral
system) of winning an absolute majority in parliament. It then proceeded to do precisely nothing
with it, at least on the surface. Numerous investigations, prosecutions, witness testimonies and
convictions since 2020 suggest that a great deal of activity was going on at the time, allegedly
to corrupt parts of the police, the justice system and various organs of the state for the benefit
of business tycoons close to SMER-SSD’s leadership. But when it came to the economy, it
adopted a ‘steady as she goes’ approach that left the free-market reforms of the 1998-2006
SDKU-DS-led governments largely in place.

The election night in Slovakia began with two exit polls that predicted a win for the
liberal force Progressive Slovakia (PS) in the early election, but as the night went on, live results

! The paper was written within the scientific project registered as VEGA 1/0842/21: Development of Cooperative
Security and Position of the Slovak Republic.
2 European Sources Online (2023): Slovak parliamentary election, September 2023.
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hinted at and eventually confirmed a different scenario: the return of SMER-SSD governments
have been prosecuted and charged with corruption. Despite of these facts, SMER-SSD, led by
former three-time PM Robert Fico, who pledges to cut any support to Ukraine except for
humanitarian aid, won the snap election in Slovakia.

Slovakia’s early parliamentary election result ‘disappointing’ for right

SMER-SSD’s 44 percent support of 2012 duly sank to 28 percent in 2016, which was
still enough to keep it in government. However, the fallout from the murder of journalist Jan
Kuciak and his fiancée Martina Kusnirova in 2018 accelerated its decline and helped drive the
party from power in 2020, when it attracted just 18 percent. After Peter Pellegrini subsequently
split from founder Robert Fico to set up a new party, HLAS, many predicted SMER-SSD was
headed the way of the Movement for a Democratic Slovakia (HZDS), the electoral juggernaut
of the 1990s that later evaporated. Fico, a three-time prime minister, has instead staged a
remarkable comeback and, after two years during which Pellegrini seemed ascendant, regained
SMER-SSD’s lead in the polls. It’s a significant political achievement, one that has leveraged
the failures of the post-2020 government(s) and some extraordinarily conspiratorial messaging.

The 2023 elections in Slovakia does not only decide who rules Slovakia, but will show
whether the rejection of aid to Ukraine could become a mainstream political position in Europe.
Slovakia was the first country to send an air defense system and its old fighter jets to Ukraine.
However, before the September 30 elections, the SMER-SSD party and the far-right 'hostile’ to
the government in Kyiv were growing in popularity. SMER-SSD chair Robert Fico promised
to stop Slovak arms supplies to Ukraine, condemned sanctions against Russia and railed against
NATO despite the country’s membership in the alliance.

The turnout this year was the highest since the 2002 parliamentary election, reaching
68.51 percent. The voters decided that SMER-SSD won the election on September 30 with
22.94 percent. Interesting fact is that a similar figure was forecast for Progressive Slovakia (PS)
in one of the exit polls. PS ended in second place with 17.95 percent.® Six single parties and
one coalition party have gotten into the 150-seat parliament, according to the official results.

HLAS, a left-wing party established three years ago by SMER-SSD renegades led by
ex-PM Peter Pellegrini, the self-declared anti-corruption movement OLaNO chaired by ex-PM
Igor Matovi¢, the liberal party SaS, as well as two returnees, the Christian Democratic
Movement (KDH) and the ultranationalist party Slovak National Party (SNS), will sit in
parliament as well. This election was not short of political surprises such as the end of the far-
right movement Republika and the populist movement We Are Family (Sme Rodina), led by
Speaker Boris Kollar, in parliament.

The parties that gained at least three percent of all the votes in the September 30 early
election will receive a state contribution. In total, the parties will receive more than €92 million
in contributions from the state budget.* Among these are the far-right movement Republika and
Hungarian minority party - Aliancia. Moreover, the parties that gained more than 2 percent of
votes will get back their €17,000 deposit for running in the election. Find out how much money
individual parties will receive.

After the elections Robert Fico was appointed by President Zuzana Caputova to form a
government. There were several options: he might form a coalition government with HLAS and
SNS (what was the most likely option).® Besides, with KDH, such a coalition would have
reached the constitutional majority. SMER-SSD could swap SNS for KDH, which would grant
the SMER-SSD-led government 81 seats in the National Council. In 2010, when Fico won his

* POLITICO (2023): Slovakia — 2023 general election.

4 BENQ, M. (2023): Robert Fico has 14 days to form government.

5 VANCO, M. (2023): A Smer government is not the only option. There are two plausible alternatives.
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second parliamentary election, most parties refused to cooperate with him and he did not
become the prime minister. If the situation happened again, Progressive Slovakia could try to
form a liberal-conservative government with KDH, SaS, and HLAS.

It is also interesting to look at the final exit-polls before the election. The results were
slightly different, but would have also brought a different negotiation positions for some
political parties. According to the Focus exit poll seven political parties might get into
parliament: Progressive Slovakia came first in the poll receiving 23.5 percent, followed by
SMER-SSD with 21.9 percent. The left-wing party HLAS, the populist conservative coalition
party OLaNO-KU-ZL, the liberal party SaS, the far-right party Republika and the Christian
Democratic Movement (KDH) would have also won parliamentary seats, getting over a 5-
percent threshold (7 percent in the case of OLaNO-KU-ZI’). The populist party Sme Rodina
and the ultranationalist Slovak National Party (SNS) would not have on any seats, either.®

Table 1: Results of Parliamentary Election in Slovakia

Political Party: Percentage %:
SMER-SSD 22,94%
Progressive Slovakia (PS) 17,96%
HLAS-socialna demokracia 14,7%
OLaNO-KU-ZL 8,89%
Christian Democratic Movement (KDH) 6,82%
Freedom and Solidarity (SaS) 6,32%

Slovak National Party (SNS) 5,62%

Source: Statistics Office: Vol'by do Narodnej rady Slovenskej republiky 2023

Table 2: Distribution of seats in the National Council

Political Party: Seats:
SMER-SSD 42
Progressive Slovakia (PS) 32
HLAS-socialna demokracia 27
OLaNO-KU-ZI’ 16
Christian Democratic Movement (KDH 12
Freedom and Solidarity (SaS) 11
Slovak National Party (SNS) 10

Source: RTVS: Parlamentné volby 2023

HLAS leader and ex-prime minister Peter Pellegrini promised to respond to a generous
offer given to him by Progresivne Slovensko (PS), a liberal party that came second in the
September election. The liberals offered Pellegrini the possibility of becoming prime minister
and his party an equal partner in the potential government. PS was even willing to negotiate on
who should become the next interior minister. PS was refusing to give up on this post before.

PS has attempted to form a government with HLAS, the liberal party Freedom and
Solidarity (SaS) and the Christian Democratic Movement (KDH), in order to prevent SMER-
SSD from taking power again. However, Pellegrini’s responded differently as PS had expected.
His party decided to continue further negotiations with SMER-SSD and Andrej Danko’s
ultranationalist Slovak National Party. Danko, another politician with pro-Russian views, thinks
that Putin is a friend of Slovakia.

As the election winner, Robert Fico was asked by President Zuzana Caputova to start
formal negotiations on forming a coalition government with other political parties. In this,

8 DLHOPOLEC, P. (2023): Progresivne Slovensko wins exit polls, Smer is second.
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Caputova, who is suing Fico over lies he continues to spread about her, decided to follow
constitutional tradition. The SMER-SSD leader had until October 16, 2023 to prove to the
president he could muster a majority in parliament and to brief her on who might sit in his
cabinet. The president could refuse to appoint some of his potential candidates for ministers.

Fico has so far not commented on the negotiations with HLAS and the SNS. His
relationship with Pellegrini remains far from friendly. After the defeat in the 2020 election,
Pellegrini called on Fico to step down as SMER-SSD leader, but he refused to do it. In response,
Pellegrini and 10 well-known SMER-SSD MPs, who became known as “Pelle’s Eleven”, quit
the political party. Pellegrini could no longer imagine a political future in tandem or cooperation
with Robert Fico in some joint project, even under different conditions and he was describing
the world of Fico’s as a “world of the past”, while his was a “world of the future”. Their
relationship was not great during Pellegrini’s premiership from 2018 to 2020 either. SNS leader
Andrej Danko, one of SMER-SSD’s then-coalition partners, complained about Pellegrini and
Fico’s contradictory statements on a variety of matters.

Even, during this year’s election campaign, despite their common past and closeness on
social and economic issues, Pellegrini continued to refer to SMER-SSD and Fico as something
that belongs to the past, while Fico suspected HLAS of cooking up a coalition with liberal
parties. Danko, on the other hand, kept alive the dream of a future government that would be
formed by SMER-SSD and HLAS. He also managed to convince smaller ultranationalist parties
to join the SNS’s slate for the election in an effort to stop “liberalism”. The tactics helped the
party pass the threshold to enter parliament.’

Actually, SNS only has one MP, its pro-Russian leader and former speaker Andrej
Danko. The butt of numerous jokes inspired by his way of communicating, Danko shook hands
with Putin, took a selfie with Russian State Duma Chair Vyacheslav Volodin, and published an
open letter several weeks before Russia invaded Ukraine in which he addressed Russian Foreign
Minister Sergei Lavrov as “my dear friend”. In addition, Danko opposes military aid for
Ukraine.

Pellegrini, who sees Slovakia’s future firmly in the EU and NATO, has claimed that
Slovakia has not got much military material that could be donated to Ukraine left, but he
supports Slovak arms companies in the production of weapons as they create jobs. Danko, like
Fico, also favors the politics of Hungarian Prime Minister Viktor Orban. Just like Orbén, they
have said that they are ready to criticize the EU and NATO whenever it is necessary to defend
Slovakia’s interests.

The SNS nominally obtained 10 seats in parliament, but the remaining nine seats will
be taken by people who are not SNS members and have their own parties and agendas. Some
are notorious faces from the disinformation scene, others consider bears to be biological
weapons or enjoy taking pot shots at the LGBT+ community, and some have entered parliament
on the slate of a far-right party in the past. After the elections, SNS announced that its caucus
would be united and that the SNS would only support a government that would be led by Fico.
Even SNS would also be open to supporting a SMER-SSD-led government of which HLAS
and KDH, not the SNS, would be members in order to stop liberal parties from taking power.

Despite of the wrangling between the potential coalition partners, especially between
SMER-SSD and HLAS, all three political parties has found a consensus and decided to form a
coalition government. Slovakia’s president swore in a new government on October 25, 2023,
led by a former populist prime minister poised to end the country's military aid for Ukraine as
it fights Russia's invasion. Robert Fico returned to power and took over as prime minister for
the fourth time after his leftist SMER-SSD party won Slovakia’s September 30 parliamentary

" DLHOPOLEC, P. (2023): Slovak election winner's future hangs on a 'traitor".
8 GOSLING, T. (2023): Slovakia election: Strongman Robert Fico's return to power.
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election.® The party won 42 seats in the 150-seat Parliament after campaigning on a pro-Russian
and anti-American platform.

Fico formed a parliamentary majority by signing a coalition government deal with the
leftist HLAS party and the ultranationalist Slovak National Party. HLAS, led by Fico’s former
deputy in SMER-SSD, Peter Pellegrini, gained 27 seats. Pellegrini parted ways with Fico after
the scandal-tainted SMER-SSD lost the previous election in 2020 and replaced Fico as prime
minister after he was forced to resign following major anti-government street protests resulting
from the 2018 killing of journalist Jan Kuciak and his fiancée. The reunion of Fico and
Pellegrini was key for the creation of the new government. The third partner, the Slovak
National Party, is a clearly pro-Russian group; it won 10 seats in the legislature.®

Today the whole country is waiting for Fico’s next steps. According to him Slovakia
has bigger problems than the war in Ukraine and that he does not support any further military
aid to his country’s eastern neighbor, although he promises to not turn Slovakia’s foreign policy
upside down. Yet he said he is ready to criticize the EU if necessary — and support cooperation
among the Visegrad Group, which also includes Hungary and Poland, as well as Czechia — and
that he will sack the current police chief and special prosecutor. The two men are in charge of
ongoing investigations and prosecutions of people linked to SMER-SSD and its former
governments, including Fico himself. He would also like to adopt a decree to restore controls
on the border with Hungary due to the illegal migration, and Slovakia would use force to tackle
the migrant issue.

A pro-Russian former prime minister, who is loyal to Moscow and rejects military aid
to Ukraine is returning to power in Slovakia. Reports with similar wording appeared in several
pro-government Russian media outlets immediately after the Slovak election. The Russian
media also talk about the "traditional warmth of many Slovaks towards Russia", about fatigue
with the war in Ukraine, but also about the fact that Russia should be even more concerned with
Slovakia after the election, in order to win it over to its side — or at least make it neutral towards
Moscow.

Robert Fico's victory could undermine European unity towards Ukraine and it could put
an end to military aid. He campaigned on a pro-Russian and anti-American message. His views
reflect the traditional warm feelings of many Slovaks towards Russia, which have grown on
social networks since the beginning of the conflict in Ukraine. Fico’s promise to stop supplying
arms to Ukraine and to push for peace talks, bringing him closer to the Hungarian PM, Viktor
Orban.

The election was a test for Slovakia’s support for neighboring Ukraine in its war with
Russia, and a win by Fico could strain a fragile unity in the European Union and NATO. The
return to power of former Prime Minister Robert Fico in Slovakia’s snap election would signal
a potentially significant crack in European support for Ukraine, because SMER-SSD party and
its coalition partners all represent voters with a nationalist outlook, affinity for Russia, and
skepticism about Slovakia’s Western orientation. Fico has promised them to oppose sanctions
on Russia as well as military aid and NATO membership for Ukraine.

Today, debates about the foreign policy impact of Fico’s return to power center on his
“pragmatism.” Many points optimistically to his earlier terms in office, during which, despite
his pugnacious rhetoric at home, he sought to position Slovakia within the “core” of the EU and
as a reliable NATO ally.™ Fico’s focus, in any case, has always been at home.

% World News (2023): Slovakia swears in a new Cabinet led by a populist ex-premier who opposes support for
Ukraine.
10 The Associated Press (2023): Slovakia swears in a new Cabinet led by a populist ex-premier who opposes
support for Ukraine.
1 TERENZANI, M. (2023): Election tested Slovakia; Fico could strain EU and NATO unity.
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Nevertheless, expecting Fico to revert to form on foreign policy could prove
disappointing. The world has changed since Fico was last in power in 2018, and he is a master
at adapting to political context. Factors that could drive Fico toward a more contentious
relationship with Allies and fellow EU members, especially on Ukraine.

While the war in Ukraine will decide few votes, it has animated the pro-Russia voters
who support SMER-SSD and its likely coalition partners. This public will easily grasp the
binary nature of military support for Ukraine, sanctions against Russia, and NATO membership
for Ukraine, thus constraining Fico’s room to diverge from his rhetoric. Over the five years
since Fico last led Slovakia, the populist style of politics has burgeoned globally. Fico, long
practiced in the style, has exploited the trend. He fueled his remarkable political resurrection
with issues inflaming global disinformation—COVID, the Ukraine war, and, an old standby,
migration.

When Fico and Hungarian PM Orban overlapped earlier in power, their relations
suffered from their competing nationalist attitudes towards Slovakia’s history in the Hungarian
kingdom and its large, present-day ethnic Hungarian minority. Relations are now much closer,
with each publicly expressing respect for the other. On Ukraine/Russia and perhaps other issues,
Fico and Orbén could wind up shielding each other from isolation within the EU and NATO.
The Orban factor informs debate about whether a Fico government could or would pursue an
authoritarian domestic agenda putting it at odds with other Western governments. Fico, for
example, has long had a fiercely antagonistic relationship with Slovakia’s dynamic independent
media. His earlier governments did not do so, even when SMER-SSD ruled alone from 2012 to
2016. But, again, the global political landscape has changed. One factor that has not, however,
is the resistance Fico would face from Slovakia’s formidable civil society. Slovak activists and
NGOs cut their teeth in response to Slovakia’s authoritarian government of the 1990s and
demonstrated their enduring strength after the Kuciak murders in 2018.2

With a Fico-led coalition of nationalist, Russia-favoring parties, the tangible impact on
Ukraine might be modest. Slovakia has limited weapons stocks left that it could transfer to
Ukraine, significant EU sanctions are already in place, and NATO accession lies down the road.
A modest tangible outcome on Ukraine would not, however, be trivial. The turnaround in
Slovak government rhetoric brought by a Fico government would in itself weaken international
cohesion in support of Ukraine. Slovakia’s Western friends must be ready for what may prove
a more difficult relationship with Slovakia ahead.

Conclusion

Slovakia was going to the polls to choose its fifth prime minister in four years after
seeing a series of shaky coalition governments. On September 30, 2023, voters elected the 150
members of Slovakia's National Council. The left-wing and pro-Russia SMER-SSD party
finished first and the pro-Western Progressive Slovakia was second. The two parties exemplify
the political polarization in the country.’®* The HLAS party emerged early as potential
kingmaker.

A SMER-SSD-led government could have serious consequences for the region.
Slovakia is a member of both NATO and the European Union, was among the handful of
European countries pushing for tough EU sanctions against Russia and has donated a large
amount of military equipment to Ukraine. However, this will likely change under Robert Fico,
who has blamed “Ukrainian Nazis and fascists” for provoking Russia’s President Vladimir

12 JOCHECOVA, K. (2023): Robert Fico to become Slovakia’s new prime minister.
13 LOPATKA, J. and HOVET, J. (2023): Pro-Russian ex-PM Fico wins Slovak election, needs allies for
government.

67



Putin into launching the invasion, repeating the false narrative Putin has used to justify his
invasion.

Fico previously served as Slovakia’s prime minister for more than a decade, first
between 2006 and 2010 and then again from 2012 to 2018. He was forced to resign in March
2018 after weeks of mass protests over the murder of investigative journalist Jan Kuciak and
his fiancée, Martina Kusnirova. Kuciak reported on corruption among the country’s elite,
including people directly connected to Fico and his party SMER-SSD.

While in opposition, Fico became a close ally of Hungary’s Prime Minister Viktor
Orban, especially when it came to criticism of the European Union. There is speculation that,
after his return to power, Fico and Orban could gang up together and create obstacles for
Brussels. Even if Poland’s governing Law and Justice party managed to win a third term in
Polish parliamentary elections (what did not happen), this bloc of EU troublemakers could
become even stronger. Meanwhile, the liberal PS party had been pushing for a completely
different future for Slovakia — including a continued strong support for Kyiv and strong links
with the West.

After the parliamentary elections’ results and negotiations between the political parties,
SMER-SSD political party signed a declaration of cooperation with the ultranationalist Slovak
National Party (SNS), led by the virulently pro-Russian leader Andrej Danko, and his former
political partner and now chair of the center-left HLAS political party, Peter Pellegrini. All
three already ran the country during 2016-2020. Pellegrini had an opportunity to throw his hat
in with a pro-Western coalition with liberal parties and the Christian Democrats and become
PM, but he decided not to, because of the differences over LGBT rights and similar matters.*

This will be Fico’s fourth term in office, and follows his resignation as PM in 2018 after
massive protests erupted calling for political change after the murder of investigative journalist
Jan Kuciak and his fiancée, Martina Kus$nirova. Kuciak had been investigating the activities of
the Italian mafia in Slovakia, as well as corruption in the dealings of local tycoon Marian
Kocner, and was killed because of his work. Fico and other ministers in his cabinet at the time
resigned after some 50,000 people demonstrated on the streets.

The cabinet formation did not go smoothly. For example, President Caputova refused
to back climate-change denier Rudolf Huliak from the rightist-populist SNS as environment
minister. Fico’s decision to govern with the SNS prompted the Party of European Socialists to
suspend SMER-SSD from their ranks, along with its other coalition partner, the social-
democratic HLAS. "

After the successful attempt to form the new cabinet, PM Robert Fico reiterated that his
government will not support Ukraine militarily and will call for a peace solution instead.
According to him it is naive to think that Russia, a nuclear superpower, can be defeated with
conventional weapons. He and his government will support every peace plan, but they are also
aware that it is unrealistic to think that Russian units will leave Ukrainian lands. Fico repeated
that the war in Ukraine, in his opinion, is a conflict between the USA and Russia, and that the
European Union has become a project that kills people in Ukraine.

Reference:

1. BENO, M. (2023): Robert Fico has 14 days to form government [online].
In: www.spectator.sme.sk. [Cited 07.10.2023]. Available at: https://spectator.sme.
sk/c/23226417/news-digest-robert-fico-has-14-days-to-form-government.html.

2. DEME, D. (2023): Winner of Slovak Elections Threatened with Expulsion from EP
Group [online]. In: www.hungarytoday.hu. [Cited 08.10.2023]. Available at:

14 INOTAL E. and DLHOPOLEC, P. (2023): Democracy digest: Slovakia’s borscht cabinet.
15 DEME, D. (2023): Winner of Slovak Elections Threatened with Expulsion from EP Group.
68


http://www.spectator.sme.sk/
http://www.hungarytoday.hu/

10.

11.

12.

13.

14.

15.

16.

https://hungarytoday.hu/winner-of-slovak-elections-threatened-with-expulsion-from-
ep-group/.

DLHOPOLEC, P. (2023): Progresivne Slovensko wins exit polls, Smer is second
[online]. In: www.spectator.sme.sk. [Cited 07.10.2023]. Available at: https://spectator.
sme.sk/c/23221849/exit-poll-slovakia-election.html.

DLHOPOLEC, P. (2023): Slovak Election Winner’s Future Hangs on a ‘Traitor’
[online]. In:  www.balkaninsight.com. [Cited 10.10.2023]. Awvailable at:
https://balkaninsight.com/2023/10/10/slovak-election-winners-future-hangs-on-a-
traitor/.

European Sources Online (ESO) (2023): Slovak parliamentary election,
September 2023 [online]. In: www.europeansources.info. [Cited 09.10.2023]. Available
at: https://www.europeansources.info/record/slovak-parliamentary-election-september-
2023/.

GOSLING, T. (2023): Slovakia election: Strongman Robert Fico's return to power
[online]. In: www.dw.com. [Cited 12.10.2023]. Available at: https://www.dw.com/
en/slovakia-election-strongman-robert-ficos-return-to-power/a-66974208.

INOTAI, E., DLHOPOLEC, P. and GOSLING, T. (2023): Democracy digest:
Slovakia’s borscht cabinet [online]. In: www.balkaninsight.com. [Cited 20.10.2023].
Available at:  https://balkaninsight.com/2023/10/13/democracy-digest-slovakias-
borscht-cabinet/.

JOCHECOVA, K. (2023): Robert Fico to become Slovakia’s new prime minister
[online]. In: www.politico.eu. [Cited 21.10.2023]. Available at: https://www.politico.
eu/article/robert-fico-become-slovakia-new-prime-minister/.

LOPATKA, J. and HOVET, J. (2023): Pro-Russian ex-PM Fico wins Slovak election,
needs allies for government [online]. In: www.reuters.com. [Cited 09.10.2023].
Available at:  https://www.reuters.com/world/europe/slovaks-choose-between-pro-
russian-ex-pm-fico-pro-western-liberals-2023-09-29/.

POLITICO (2023): Slovakia — 2023 general election [online]. In: www.politico.eu.
[Cited 07.102023]. Available at: https://www.politico.eu/europe-poll-of-polls/
slovakia/.

RTVS (2023): Parlamentné volby 2023 [online]. In: www.spravy.rtvs.sk, [Cited
07.10.2023]. Available at: https://spravy.rtvs.sk/predcasne-parlamentne-volby-2023/.
Statistics Office (2023): VolI'by do Narodnej rady Slovenskej republiky 2023 [online].
In: www.volby.statistics.sk. [Cited 07.10.2023]. Available at: https://volby.statistics.
sk/nrsr/nrsr2023/sk/vysledky hlasovania_strany.html.

TERENZANI, M. (2023): Election tested Slovakia; Fico could strain EU and NATO
unity [online]. In: www.spectator.sme.sk. [Cited 14.10.2023]. Available at:
https://spectator.sme.sk/c/23224114/election-tested-slovakia-fico-could-strain-eu-and-
nato-unity.html.

The Associated Press (2023): Slovakia swears in a new Cabinet led by a populist ex-
premier who opposes support for Ukraine [online]. In: www.abcnews.go.com. [Cited
18.10.2023]. Available at: https://abcnews.go.com/International/wireStory/slovakia-
swears-new-cabinet-led-populist-premier-opposes-104279417.

VANCO, M. (2023): A Smer government is not the only option. There are two plausible
alternatives [online]. In: www.spectator.sme.sk. [Cited 09.10.2023]. Available at:
https://spectator.sme.sk/c/23226016/a-smer-government-is-not-the-only-option-there-
are-two-other-plausible-variants.html.

World News (2023): Slovakia swears in a new Cabinet led by a populist ex-premier
who opposes support for Ukraine [online]. In: www.apnews.com. [Cited 16.10.2023].

69


http://www.spectator.sme.sk/
http://www.balkaninsight.com/
https://balkaninsight.com/2023/10/10/slovak-election-winners-future-hangs-on-a-traitor/
https://balkaninsight.com/2023/10/10/slovak-election-winners-future-hangs-on-a-traitor/
http://www.europeansources.info/
https://www.europeansources.info/record/slovak-parliamentary-election-september-2023/
https://www.europeansources.info/record/slovak-parliamentary-election-september-2023/
http://www.dw.com/
https://www.dw.com/
http://www.balkaninsight.com/
https://balkaninsight.com/2023/10/13/democracy-digest-slovakias-borscht-cabinet/
https://balkaninsight.com/2023/10/13/democracy-digest-slovakias-borscht-cabinet/
http://www.politico.eu/
https://www.politico/
http://www.reuters.com/
http://www.politico.eu/
https://www.politico.eu/europe-poll-of-polls/
http://www.spravy.rtvs.sk/
http://www.volby.statistics.sk/
https://volby.statistics/
http://www.spectator.sme.sk/
http://www.abcnews.go.com/
http://www.spectator.sme.sk/
https://spectator.sme.sk/c/23226016/a-smer-government-is-not-the-only-option-there-are-two-other-plausible-variants.html
https://spectator.sme.sk/c/23226016/a-smer-government-is-not-the-only-option-there-are-two-other-plausible-variants.html
http://www.apnews.com/

Available at: https://apnews.com/article/slovakia-new-government-fico-ukraine-bfesf
251d3a3b75e72ccee60f7¢591b3.

Contacts:

PhDr. Peter Csanyi, PhD.

Department of International Political Relations
Faculty of International Relations

University of Economics in Bratislava
Dolnozemska cesta 1/b

852 35 Bratislava

Slovak Republic

e-mail: peter.csanyi@euba.sk

70


https://apnews.com/article/slovakia-new-government-fico-ukraine-bfe5f
mailto:peter.csanyi@euba.sk

AFGHANISTAN’S POSITION IN THE CURRENT SYSTEM
OF INTERNATIONAL RELATIONS!

Lubomir Cech

Faculty of International Relations, University of Economics in Bratislava,
Dolnozemska cesta 1/b, 852 35 Bratislava 5, Slovak Republic, e-mail: lubomir.cech@euba.sk

Abstract: The reconstruction and consolidation of Afghanistan after the long-run war is
being currently discussed by many experts on international relations, who are seeking to
define the possibilities and limits regarding the reconstruction of the Islamic Emirate of
Afghanistan. The debates are focused on addressing the internal aspects of its development.
The priority given to the internal stabilisation of the country forms the fundamental basis
for its return to the international community. This paper aims to define the main
prerequisites for Afghanistan’s inclusion in the global community, with an emphasis on the
regional factor. It specifies the conditions under which individual countries in the region
are willing to develop mutually acceptable relations with the Afghan regime. Given the
multidisciplinary nature of the debated issue, the paper is based on the method developed
by a French research professor Didier Bigo - international political sociology. It comprises
and combines analyses and comparisons related to foreign and internal policy of the state
as well as security, religious and socio-economic interactions influencing the resolution of
the Afghan issue.

Keywords: Islamic Emirate of Afghanistan, Taliban, regional factor

JEL: F51, H56

Introduction

The second half of the 20" century, especially its end, saw the emergence of several
new social, political, economic and cultural processes, which have significantly changed the
world. International relations were profoundly influenced by religion.

The impact of religious ideology on a political system and state governance is an
“obsolete” topic for most members of the global community. Secularism and modernity are
fundamental features of political systems in the countries that claim to be Western liberal
democracies. However, in countries where Islam is a major religion, political discourse related
to social issues is considerably influenced by religious doctrines. We are also witnessing the
penetration of political Islam into executive, legislative and judicial institutions in some
countries, including Afghanistan.

The situation in Afghanistan is shaped by many different security and development
problems that affect the country and its neighbours as well. In international indices, Afghanistan
ranks among the poorest countries in the world. It is facing a lot of problems that encompass
various cultural, anthropological, historical, socio-economic, demographic, political, religious,
institutional, geostrategic and other dimensions, which are closely associated but have their own
logic and dynamics.

Since the Taliban’s return to power in 2021, Afghanistan has been facing the threat of
terrorism, cross-border crime, increased drug cultivation and production as well as the
humanitarian crisis. Afghanistan is perceived as a failed state that will pose a significant threat

! The paper was written within the scientific project registered as VEGA 1/0842/21: Development of Cooperative
Security and Position of the Slovak Republic.
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especially to the Middle East, Central and South Asia as well as the wider international
community. These threats are too real to be ignored. Given the likely future scenarios, a call for
caution is justified. In today’s interconnected world, the echoes of the decades-long crisis in
Afghanistan will sound for a very long time.?

As we have already mentioned, the Islamic Emirate of Afghanistan is now facing a range
of security and development problems, some of which, such as the humanitarian crisis, require
a response from the international community. Solutions to other problems, like creating a model
for sustainable economic development, will take many years or even decades.?

The current situation in Afghanistan enables us to talk only about prospects of
minimising the threats and risks faced by the Afghan people, the neighbouring countries and
the international community as a whole. The optimistic future scenarios are based on the
assumption that this minimisation of risks, however difficult it may be, is possible as long as
the internal and external players adopt realistic attitudes towards the balance of what should be
and what is possible, shed unrealistic expectations and seek a reasonable compromise between
them.* Any compromise will not bring ideal solutions and each of its forms will be heavily
criticised. Nevertheless, an imperfect compromise will be better than a new confrontation. It
would be extremely naive to believe that in a relatively short time, after the withdrawal of the
international coalition forces, the situation in Afghanistan will change for the better. On the
contrary, there are well-founded concerns about the possible exacerbation of its economic,
social, political and many other problems. In any case, Afghanistan is going to face difficult
times, even if its government and the major external players influencing the situation in the
country do not make serious mistakes. The duration of an acute phase of the crisis and the
country’s development path might vary.®

The goal of this paper is to define the main preconditions for Afghanistan’s successful
integration into the international community, with an emphasis on the potential use of the
regional aspect. The paper also specifies the conditions under which the countries in the region
are ready to build mutually acceptable relations with the Afghan regime. Even partial success
might reduce the risks for Afghanistan’s neighbours and create opportunities for transforming
the country into a significant platform for multilateral cooperation.

A shared positive vision of Afghanistan’s future, which might be a significant
motivating factor for various domestic political forces and foreign actors, would be an ideal
solution. But is such a vision feasible? For now, the differences are enormous. In our opinion,
this will be more a question of willingness to gradually build constructive relationships. If the
country isolates itself from the inside, its return to the international community will be
complicated. On the other hand, a certain degree of openness on the part of the Afghan regime
might increase the chances of easing the internal political rigidity. It is very important that, in
the near future, the main actors participating in an ongoing process of resolving the issues
Afghanistan is facing, avoid making irreparable mistakes that might lead to a resumption of the
civil war, a socio-economic collapse of the country and the long-term perpetuation of a
dangerous hotbed of instability in the centre of Eurasia.

2 Afghanistan’s Security Challenges under the Taliban, 2022. [online].

3 CECH, L. (2015): Vozmoznosti i predely razvitija ekonomiki Afganistana posle 2014 goda, pp. 85-95.

4 CECH, L. (2023): Afgansky islamsky emirat pod spravou Talibanu — vnatorna obnova ako predpoklad navratu
krajiny do medzinarodného spolocenstva, p. 17.
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1 Internal stabilisation of Afghanistan as a prerequisite for changes
in its status within the system of international relations

As mentioned earlier, Afghanistan is one of the poorest countries not only in Asia, but
in the whole world despite its advantageous geographical location at the crossroads of the
Eurasian trade routes, its vast natural resources (copper, gold, oil and gas, uranium, bauxite,
zinc, coal, iron ore, rare earth elements) and soil suitable for agriculture.

At least half of Afghanistan’s population lives in poverty. The country ranks first in
infant mortality and one of the lowest in life expectancy (53 years). It has one of the fastest
population growths in the world (2.33 %), with a population estimated at about 40 million. By
the end of the 21% century, Afghanistan is expected to have 75 million inhabitants.®

The country remains practically excluded from the international division of labour. Its
total “legal” exports, which are extremely limited (carpets - 45%, dried fruits - 31% and
medicinal plants — 12%), barely exceed $700 million per year. According to some estimates,
external financing needs range between $1 to 2 billion per month or $12 to 24 billion per year.
Afghanistan remains one of the main recipients of foreign aid. Over the past two decades, the
country has been the largest beneficiary of the EU development assistance.” Its foreign
exchange earnings ($2 to 3 billion) include also drug exports® and transfers of Afghan diaspora
money from abroad.

Decades of conflict in the country have taken a toll on the Afghan economy. This reality
will have to be addressed by any government in Kabul, which will have to develop and
implement a successful project aimed at socio-economic modernisation of the country. The lack
of visible progress and improvement in standards of living will inevitably lead to a decline in
the popularity of authorities, the strengthening of opposition forces and ultimately further
regime changes. The success of socio-economic modernisation will depend on several internal
factors, which are related to the dominance of the Taliban in Afghan society and the balance
between religious ideology and political pragmatism in the movement’s strategy and tactics.

By taking control of Kabul in August 2021, the Taliban fell into its own trap. On one
hand, the government in Kabul is seeking international legitimacy, primarily because of the
money the country needs so desperately. On the other hand, these followers of Deobandi Islam
cannot make compromises with their own doctrine. This is mainly for internal political reasons
as ideological relativisation would ultimately diminish their status. The more the Taliban
adheres to its ideology, the less chance there is for regional partnerships; the more it declares
its readiness for dialogue, the more it will be exposed to criticism — from the inside and from
the outside as well. The potential deradicalisation of the Taliban can bring the movement new
foreign-policy opportunities, but also problems related to domestic policy.

We consider the following to be the key factors of internal stabilisation:

- addressing the tribal factor;®

- solving the problem of strategic autonomy;

- carrying out the transformation of military victory into political power and control;

- ensuring the success of the Islamic Emirate’s building by seeking national identity and
guaranteeing that the new government will have representatives of all ethnic groups;

- resolving the Taliban versus ISIS-Khorasan and Al-Qaeda dispute;°

- addressing the threat of socio-economic collapse of the country;

- tackling the country’s “drug addiction”.

& Population Pyramids of the World from 1950 to 2100. Afghanistan (2023). Afghanistan 2100. [online].

" International Partnerships. Afghanistan. European Commission (2023). [online].

8 CECH, L. (2020): Afgansky drogovy priemysel ako limitujtci faktor postkonfliktnej obnovy krajiny, pp. 7-11.

® CREWS, R. D. (2021): The Challenge of Taliban Ideology for International Politics: Religious Competition,

Counterterrorism, and the Search for Legitimacy.
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While the internal stabilisation of Afghanistan is the first prerequisite for its
participation in the system of international relations, the second intermediate step the country
must make in its efforts to establish standard relations with the international community is to
engage more in regional politics, which has so far been overshadowed by the “Great Games”.*!

The current government declares its wish to establish normal relations with the
international community. It respects the diplomatic missions that did not leave the country and
handles other diplomatic contacts through its office in Doha. The Taliban delegations have
visited Moscow and Ankara, and several foreign delegations have been to Kabul. The Taliban
has been active in its communication with the UN. When it comes to its contacts with foreign
officials, it declares that there is no threat to other countries from the Afghan territory and that
it intends to wage the war on drugs. The government raises the question of recognition and
establishment of international contacts and it calls for the unfreezing of Afghan foreign assets
and the lifting of international sanctions against the Taliban. However, these declarations and
statements about Afghanistan’s foreign policy have so far lacked more practical steps that
would convince foreign countries of their sincerity.

2 The regional factor of the Afghan issue and the roles of individual actors

The situation in Afghanistan is often perceived through the prism of geopolitical
confrontation between superpowers. After the withdrawal of international forces, the
neighbouring countries became the major external players,'> with Pakistan, China and
Uzbekistan being the most active ones.*®

Underestimation of the regional players (Pakistan, Iran, Central Asia and India) in
resolving the Afghan crisis was one of the reasons why the international coalition had failed.*
Therefore, Afghanistan should actively seek cooperation with the regional multilateral security
and development structures — the Shanghai Cooperation Organisation, participation in the New
Silk Road project, the Asian Development Bank, the Eurasian Economic Union (EAEU) and
the Collective Security Treaty Organisation (CSTO). It seems that multilateral formats enable
a more flexible approach to cooperation with Afghanistan.®

Cooperation between these Eurasian multilateral structures and Afghanistan can be
effective only after several obstacles are overcome. Attitudes of the actors involved with
Afghanistan differ significantly over many issues, and their interaction with the Taliban is
different as well. Russia, for example, claims a special role in ensuring the security of Central
Asia. It prefers bilateral cooperation and focuses on those multilateral structures in which it is
the undisputed leader (CSTO, EAEU).

Placing emphasis on the regional factor in addressing Afghanistan’s return to the system
of contemporary international relations must go hand in hand with the clarification of attitudes
that individual players take.

The United States declares its readiness to cooperate with the Taliban in its fight against
ISIS-Khorasan and Al-Qaeda.*® However, specific forms of such cooperation remain unclear,
as does the Taliban’s stance towards these prospects. To make matters worse, many US

11 The Great Game was a strategic confrontation between the British Empire and the Russian Empire, later the
Soviet Union, over the influence in Central Asia. It started in the 19" century and continued throughout the first
half of the 20" century. Afghanistan played a significant role in it. The term “Great Game” is attributed to Arthur
Conolly, a British intelligence officer, traveller and writer. It was popularised by Rudyard Kipling’s novel “KIM”
(author’s note).
1ZKORTUNOV, A. (2021): Sosedskije otnosenija. [online].
B TOLIPOV, F. (2021): Uzbekistan vis-a-vis Afghanistan: New Vision of Old Challenges. [online].
14 SOLANA, J. (2021): Three Lessons from a Two-Decade Failure. [online].
15OMELICEVA, M. Y. (2021): The Shanghai Cooperation Organization and Afghanistan: Old Fears, Old Barriers
to Counterterrorism Cooperation. [online].
16 SINGMAN, B. (2021): Pentagon: 'Possible' US will work with Taliban against 1SIS-K. [online].
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politicians, particularly the Right Wing of the Republican Party, generally refuse to
acknowledge the existence of any Taliban’s social base. These politicians are not ready to
accept the Taliban as a new legitimate government.t’

Given the current situation, it is more likely (if the need arises for international
assistance in confronting 1SIS-Khorasan) that the Afghan authorities will turn to, for example,
Pakistan rather than the United States or any other Western countries.

Russia’s influence in the region has weakened. Even though the likelihood of Russian
involvement in ensuring Afghanistan’s security cannot be ruled out, its offensive campaign in
Ukraine makes this scenario highly unlikely. Russia will probably not act against the Taliban
but will rather support its moderate leaders. Interaction with the new government in Kabul by
means of special services is quite possible. Cooperation between Moscow and Kabul could
include the repairs of Russian (Soviet) military equipment.

China is most likely to play a leading role among Afghanistan’s main economic
partners. Experts are still debating whether the Taliban’s victory presents a new opportunity or
a new challenge to Beijing.'® China is interested in maintaining and expanding its access to the
country’s mineral resources. It also seeks to use Afghanistan for the implementation of its
transport and logistics projects in Eurasia, for increasing its bilateral trade volumes, and so on.
However, the Chinese government cannot ignore potential threats emanating from the Afghan
territory, which have a destabilising effect on China’s Xinjiang.

When it comes to the balance of China's interests in Afghanistan today, security comes
first, and the economy comes second. The appropriateness of any Chinese economic projects
in Afghanistan will, therefore, be judged through the prism of ensuring the PRC's national
security. Positions on human rights (gender equality, the status of religious minorities, freedom
of the media, etc.) will not set the agenda in Beijing-Kabul relations.'® We can also expect the
Chinese official discourse to warn the international community, and the West in particular,
against continuing attempts to impose on Afghanistan a model of development that does not
correspond to the country's historical traditions and the real status quo in Afghanistan. It seems
that China will have the lowest demands in the set of requirements that the international
community is imposing on the government in Kabul.

According to some experts, the Taliban’s rise to power might strengthen
authoritarianism in Central Asia and reinforce Russia’s role in ensuring the security of this
region.’ This involves especially consolidation of the CSTO’s structures and promotion of
cooperation with the countries that are not its members, especially Uzbekistan.?® However, the
situation in Central Asia over the past two years is not fully in accordance with Moscow’s
scenarios. Despite the remnants of the past, several countries (especially Uzbekistan,
Kazakhstan and Turkmenistan) have tried to pursue their national interests in relation to
Afghanistan.?

Among a broad spectrum of bilateral political relations at the regional level, relations
with Pakistan will be of particular importance for Afghanistan’s future. Deepening cooperation
with Afghanistan and the maintenance of the Afghan transit can give further impetus to several
transport and logistics hubs in Pakistan, including the Gwadar Port, which is located in the

" MACK, E. (2021): Sen. Lindsey Graham to Newsmax: Biden Only 'Person to Blame Here'. [online]; U. S.
Relations With Afghanistan (2022): Bilateral Relations Fact Sheet. Bureau of South and Central Asian Affairs.
[online].
18 MAUNG, D. (2021): China-Taliban Relations More A Problem than an Opportunity: Eurasia Group President.
[online].
1 UMAROQV, T. (2021): Do the Taliban Pose a Threat to Stability in Central Asia? [online].
20 MANKOFF, J. (2021): Afghanistan Will Put Russia’s Regional Ambitions to the Test. [online]; RUBIN, B. R.
(2022): Afghanistan under the Taliban: Findings on the Current Situation. From-the-ground analysis of
Afghanistan’s internal and external relations newrleadership. [online].
2L JUZA, P. (2020): Politické pohyby v Strednej Azii; JUZA, P. (2021): Stredoazijské stvislosti 2020-2021.
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south-west of the Pakistani province of Balochistan. What is more, in the wake of recent events,
Pakistan has unexpectedly become the focus of attention to Western countries, which fear a
new migration surge from Afghanistan and rely on Islamabad’s ability to curb it.?? In terms of
the potential Afghan migration, Pakistan is as important to the West as was Turkey during the
Syrian refugee crisis in 2015 and 2016.

The Pashtuns, a “divided nation”, present a major challenge as far as the relations
between Afghanistan and Pakistan are concerned.? It is hard to imagine that the Taliban leaders
would be willing to recognise the Durand Line as an official border between the two states. In
the early 21% century, Pakistan gave a sanctuary to the Taliban fighters who were hiding from
the advancing coalition forces. In twenty years, the situation can be reversed, and the Taliban
may provide groups of radicals from Pakistan with safe haven and patronage.?* Even if we leave
Pashtun separatists aside, the new regime in Kabul might still become a source of inspiration
and a role model for ultraconservative fundamentalist movements in Pakistan, with all the
resulting challenges facing the country’s political system.?

Nevertheless, we do not think that Pakistan and Afghanistan under Taliban rule are not
capable of long-term cooperation. The common interests of the two states considerably
outweigh the burden of historical conflicts and modern confrontations. Pakistan should become
a mediator in an uneasy relationship between the new government in Kabul and the international
community. No one can perform this role better than Islamabad.

The Taliban’s return to power raises a lot of questions also in the Islamic Republic of
Iran. Over the past two decades, economic ties with Afghanistan have been among the most
important channels of interaction between Iran and the outside world. Afghanistan has remained
a significant source of freely convertible currency: as much as $1.5 billion in cash entered the
country annually. Kabul was also a major consumer of Iranian non-energy exports, worth $2
billion per year. Tehran has always perceived Afghanistan as a potential participant in major
multilateral transport projects connecting Central and South Asia.?

Iran-Afghanistan relations are also impacted by the problems related to the Shia
minority in Afghanistan, whose fundamental human rights cannot be considered as guaranteed
under Taliban rule (Mutch, 2021). The new Afghan government should demonstrate at least
minimum religious tolerance, which is a prerequisite for internal political stabilisation and for
the establishment of partnerships with its Western neighbour. This is particularly important
given the fact that there are now approximately 3.5 million Afghans in Iran (Esfandiary, 2021),%
including 780,000 refugees. Of course, Tehran should resist the temptation to use the Afghan
Shia minority as a tool to influence political processes in the neighbouring country.

Tehran has been so far concerned about Saudi Arabia’s increasing influence in
Afghanistan under Taliban rule. There have been some worries over Riyadh’s efforts to open
the “second front” of confrontation with Iran in the east in order to divert its government’s
attention from the Persian Gulf.?® The recent resumption of diplomatic relations between Iran
and Saudi Arabia (suspended in 2016) indicates that there is hope of easing their mutual
tensions in the future.

22 SAEED, S. (2021): Pakistan seizes chance to be Europe’s best buddy in Afghan crisis. [online].
2 SUBRAMANIAN, N. (2021): Durand Line: Friction point between Afghanistan and Pakistan. [online].
2 HAASS, R. (2021): America’s Withdrawal of Choice. Council on Foreign Relations. [online].
25 DORSEY, J. M. (2021): Taliban victory threatens to be a double-edged sword for Pakistan and China. [online].
% BATMANGHELIDJ, E. (2021): The capture of Kabul: What the Taliban takeover will mean for Iran’s economy.
[online].
27 ESFANDIARY D. The Taliban’s Comeback Is a Conundrum for Iran. [online].
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Conclusion

Socio-political stabilisation and positive changes in Afghanistan’s economic
development might provide some solutions enabling its return to the current system of
international relations.

Geographically, Afghanistan is still a natural bridge between Central and South Asia.
However, on the map of Eurasian integration projects, this country is a large empty space, where
the scope of greater continental cooperation remains limited for the time being. Under certain
conditions, Afghanistan might give Eurasian integration projects necessary integrity. For
example, Afghanistan can play a significant role in the historical competition between the Indo-
Pacific Project and the Community of Common Destiny, also referred to as the Community
with a Shared Future for Mankind.

The importance of Eurasian economic projects for Afghanistan itself should not be
overestimated. Nevertheless, the SCO member states already account for more than half of
Afghanistan’s exports and almost 90 per cent of its imports.*® These volumes are highly unlikely
to change anytime soon. They will rather increase, especially if the Islamic Republic of Iran
joins the SCO.

Afghanistan remains one of the last raw material bases in the very centre of Eurasia that
are almost untapped. Its closest neighbours, in particular, will seek to change this. The fast-
growing Asian economies guarantee the demand for Afghanistan’s raw materials, especially
fossil fuels, for decades to come. We can expect the launch of large-scale cross-border projects,
including those that exploit the country's significant water resources as well as its renewable
energy potential. Afghanistan can give new impetus to building new Eurasian transport
corridors along the east-west and the north-south axes.

Afghanistan is of particular importance when it comes to the implementation of the
China-Pakistan Economic Corridor initiative, which is extremely important to Pakistan. Under
the previous government, China was very cautious about the numerous transport infrastructure
development projects in the Wakhan Corridor (fearing an increase in US intelligence activities
on its western borders). Now such worries are irrelevant, and if the situation in Afghanistan
becomes more stable, the Wakhan Salient may resume its former role, being a natural link
between China and West Asia.

Afghanistan may, provided the situation in the country is stable, end long-standing
discussions about the construction of the TAPI pipeline, which will run from the gas fields of
Turkmenistan through Afghanistan, Pakistan and India to marine terminals in the Indian Ocean.
South Asia's demand for natural gas continues to grow and, under favourable conditions, TAPI
could become an important link in a unified Eurasian gas transport system.

Stabilisation of the socio-economic situation in Afghanistan would give hope of
reducing migration flows from the country. Although the majority of Afghan refugees
(approximately 3 million people) are currently in Pakistan and Iran, 630,000 Afghans have
applied for political asylum in EU countries in the past ten years. After the Taliban’s rise to
power, the number of such applications has increased dramatically. What is more, the United
States and Canada are also under greater pressure due to this migration. Turkey remains the
main recipient of refugees from Afghanistan: more than 285,000 people have entered the
country illegally since early 2019.%

The resolution of the “Afghan issue” can also give a new impetus to India-Pakistan
relations as well as India-China relations. India has long avoided active engagement with the
Taliban, seeing the movement as a tool in the hands of Islamabad.® It actively supported US
actions in 2001 and it made significant contributions to international coalition operations. India

2 KORTUNOV, A. (2021): Sosedskije otnosenija. [online].
30 KHALIL, A., B. (2021): Afghanistan and the Shanghai Cooperation Organization. [online].
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also invested three billion dollars in the country under the former rule, which also did not
contribute to the interaction with the Taliban.

Pakistan often perceives the Taliban victory through the prism of Pakistan-India
bilateral relations, more specifically as a failure of New Delhi’s plans to open the “second front”
against Pakistan on its northern border. Over the past 20 years, India has been actively
expanding its economic, political and humanitarian presence in Afghanistan, which has been
interpreted by the Pakistani government as an attempt to undermine Afghanistan-Pakistan
relations and trigger the disintegration process in Pakistan. Islamabad believes that the Taliban
victory could put an end to these attempts.®

New Delhi still interprets the events that are unfolding today in Afghanistan as the
implementation of Pakistan’s geopolitical project, which poses a threat to India and other
countries in South Asia with significant Muslim populations. India’s cautious attitude towards
the Taliban has not changed even after the movement seized power in 2021.% This explains
New Delhi’s continued reluctance to actively broaden cooperation with the Taliban. The real
prospects for India’s foreign policy towards Afghanistan remain unclear. In fact, India
continues to adopt a wait-and-watch approach and it is assessing how different the new regime
will be from the Taliban rule in the 20™ century.3

At the same time, New Delhi cannot fail to realise that a wait-and-watch attitude can
further weaken India's position in Afghanistan and extend Pakistan's influence.® It goes without
saying that any government in Kabul should be keen to deepen cooperation with New Delhi to
counterbalance Islamabad's political influence in the country.® The first interactions between
the Taliban and India give cause for cautious optimism. New Delhi is only beginning its debates
about the nature of the modern Taliban and the importance of changes in its traditional
approaches to Afghanistan as a whole. However, establishing a system of balance of power in
the "Afghanistan-Pakistan-India" triangle within the framework of trilateral cooperation will be
very difficult. Finding a common denominator in Afghanistan will be easy neither for India nor
for Pakistan.

It is not clear yet what role the Arab states of the Persian Gulf can play in Afghanistan’s
development. On one hand, these countries have huge financial resources and they may
sympathise with the Afghan Sunni fundamentalism. Saudi Arabia has been supporting the
Afghan mujahideen since the early 1980s. On the other hand, the ongoing tensions between
Saudi Arabia, the United Arab Emirates (UAE) and Qatar make it difficult for the Gulf Arab
states to adopt a common position on Afghanistan.

However, if the countries of the Gulf Cooperation Council (GCC) manage to agree on
their common stance towards Afghanistan, which would serve as an important precedent for
multilateral interactions among the GCC member states focused on major global issues, they
will create mechanisms that can be used in relation to other crises in the Middle East and Africa.

An effective and unique solution to the Afghan issue lies, among other things, in
building mechanisms for balancing security and development tasks and creating a flexible
system of positive (assistance) and negative (sanctions) stimuli, which the international
community can use against radical political regimes.

Solving the Afghan issue may bring about political rehabilitation for Islamic regimes in
the eyes of those who are now profoundly suspicious of them. Open or latent Islamophobia is
still widespread in the modern world, especially in Eurasia. Any country in which Islam plays
an active role in politics is often dubbed “Islamist”. In one way or another, all major powers in
Eurasia will have to tackle the issue concerning their stance on political Islam. In this regard,
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we find Gérard Bouchard’s® opinion very interesting as he claims that we can overcome
Islamophobia by getting closer to Muslims, and not running away from them. We need to bear
in mind that, by the end of this century, Islam will probably have become the world's largest
religion. If current trends continue, by 2050, there will be near parity between Muslims and
Christians, when it comes to population size.* Are we ready to discuss general criteria for the
legitimisation of Islamist regimes? In this regard, the “demythologisation” of the Taliban is of
great symbolic importance, far beyond the scope of potential interactions between Afghanistan
and the international community.

The events that unfolded in Afghanistan in 2021 overshadowed other global issues and
threats. We believe that, under certain favourable conditions, Afghanistan’s current
controversies might act as a catalyst for the process that will trigger the country’s inclusion in
the system of international relations. We do not know the final answer as fulfilling this vision
will not be easy. The solution might require a debate about the necessary increase in interactions
between the United States and the West (including NATO, the European Union and the G7)
and organisations such as the CSTO and the SCO. So far, there is little sign that this process is
getting off the ground.
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Abstract: The ideas of pan-Arabism, mutual Arab unity and decolonisation were one of
the central themes of post-war developments in the Middle East. The Arab League, which
was founded in 1945, became the basic platform for coordinating the political and
economic activities of the Arab countries during this period. The aim of this paper is to
define the basic events shaping this organization as well as its several shortcomings and
possible future scenarios for its further development. It is clear that the Arab League has
lost ground over time, and it is therefore reasonable to expect its transformation or even its
total demise.
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Introduction

The period of the 20th century and especially the post-war development of the
international community is marked by significant efforts of several nations and countries to
acquire their own integrity and sovereignty. The process of decolonisation brought with it a
new ordering of the international community. In addition to the new sovereign states, platforms
for international and regional cooperation have come to the fore in the form of newly established
organizations that have sought to coordinate the practices of countries in various fields at the
supranational level. The Middle East region has undergone a similar transformation. The
unifying element in this case was the voice of Arab unity, the so-called pan-Arabism, which
was the precondition for the creation of an organisation uniting Arab countries across a region
stretching from North Africa to the Gulf region.

The primary objective of this paper is to define the main problems currently facing the
Arab League, while predicting possible future scenarios for the development of this
organisation in the light of the growing critical views of it. Defining the key problematic events
that have shaped the organisation over the years and to a large extent influence its current state
can be considered as partial objectives.

1 Establishment and basic pillars of the Arab League

The emergence of the League of Arab States (the Arab League, LAS) as a regional
organisation uniting the countries of the Middle East and the Maghreb region can be dated back
to the period immediately after the Second World War. The founding charter of the organisation
is the Covenant of the Arab League, the signing ceremony of which took place in March 1945
in the Egyptian capital - Cairo. Its founding members are the states of Egypt, Iraq, Saudi Arabia,
Jordan, Lebanon, Syria, Yemen and Irag. Over time, other countries began to join the
organisation, not only in the Middle East region, but also in the North African region.?

! This article was elaborated within the VEGA project no. 1/0115/23 Applications of cooperative game theory
models in economics and in international relations.
2 League of Arab States: Historical Milestones, [online]. [Cited 8. 10. 2023].
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The central body of the Arab League is the Council, which meets twice a year. Each
member country has one vote. An important body overseeing the running of the organisation is
the Office, headed by the Secretary-General. Within the internal structures there are also
permanent commissions whose activities are focused on cultural and economic issues.?

Table 1: List of LAS member countries with year of accession

Egypt 1945 Sudan 1956 UAE 1971
Iraqg 1945 Morocco 1958 Mauritania 1973
Saudi Arabia 1945 Tunisia 1958 Somalia 1973
Jordan 1945 Kuwait 1961 Palestine 1976
Lebanon 1945 Algeria 1962 Djibouti 1977
Yemen 1945 Bahrain 1971 Comoros 1993
Syria 1945 Qatar 1971
Libya 1953 Oman 1971

Source: League of Arab States: Historical Milestones, [online]. [Cited 8. 10. 2023] Available online:
http://www.leagueofarabstates.net/en/Pages/default.aspx

The activities of the Arab League can be defined in terms of three strategic levels of cooperation
between its members:
1. Political cooperation — providing a platform for the possible coordination of political
activities of the member states, taking into account the preservation of the sovereignty and
independence of its members. Emphasis is also placed on matters relating to nationality, the
issuing of passports and visas or extradition and judicial dissolutions.
2. Economic cooperation — the activities of the organization emphasize the deepening of
economic cooperation between countries, including issues related to financial matters, mutual
trade, customs, currency, industry and agricultural production, as well as the coordination of
mutual communication in the construction of infrastructure.*
3. Security cooperation — strengthening mutual security and coordination when individual
member states of the organisation are attacked, as well as a commitment to resolving conflicts
arising between individual members peacefully.®

It is also in the interests of the organisation to strengthen cooperation on cultural issues,
social welfare matters and the protection of the health of its citizens.®

2 Major milestones shaping the organisation

The formation of the Arab League after the Second World War can be described as the
result of pan-Arabist efforts to link Arab countries in a spirit of mutual unityThe beginning of
this organisation, in which the United Kingdom also had a great deal to do with its creation,
was accompanied by the first of a series of conflicts between the newly established Jewish state
of Israel and the neighbouring Arab countries. The first Israeli-Arab conflict broke out
immediately after Israel's declaration of independence in May 1948. The Arab League countries
attacked the Jewish state in an attempt to destroy it and prevent UN plans to establish two
separate states in the region - Israel and Palestine. However, this dispute, after Israel's victory,
also represented the first failure for the newly established Arab organization.” Following events

3 PINFARI, M. (2009): Nothing but Failure? The Arab League and the Gulf Cooperation Council as Mediators in
Middle Eastern Conflicts. In: Crisis States Research Centre. p. 3.
4 Pact of the League of Arab States.
5 Treaty of Joint Defense and Economic Cooperation Between the States of the Arab League.
6 Pact of the League of Arab States.
" PAUL, Johnson. Dé&jiny zidovského néroda. Pieklad Véra a Jan Lamperovi. Revnice: nakladatelstvi Alexandra
Tomského Rozmluvy, 1996. ISBN 80-85336-31-6. Pp. 507-508.
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involving the deployment of national armies, the LAS decided to strengthen mutual cooperation
in the area of collective security. In 1950, the Treaty of Joint Defence and Economic
Cooperation Between the States of the Arab League was signed by the seven founding
members. The strengthening of mutual security was to be guaranteed by an article defining an
attack on one member of this treaty as an attack on all its members.

In the 1960s and 1970s, the organisation acted as a mediator in the various military
conflicts that affected the region. Although it achieved partial successes in a few cases, one of
the Arab League's failures can be identified in particular as its poor response to the events of
the Second Lebanon Civil War between 1975 and 1990. In this case, a resolution was adopted
by the Council calling on both sides to exercise restraint.® After all, it was not the Arab League
but Syria and Saudi Arabia themselves whose policies contributed to the signing of the
agreement leading to the end of the civil war in Lebanon.® In the decades that followed, the
Israeli-Arab conflict continued to influence the organization's work. In 1967 and 1973, some
League states decided to resolve the Israeli question militarily, although in most conflicts of the
period the Arab League responded only with statements appealing for the maintenance of
balance.2? In 1979, following the conclusion of a peace treaty between Israel and Egypt, Egypt's
membership of the organisation was suspended and the organisation's headquarters were
subsequently moved from Cairo to Tunis. Ten years later, Egypt was rejoined the
organisation.!* The period of the 1970s can also be characterized by the rise of newly emerging
organizations and platforms for mutual inter-Arab cooperation, which to a greater or lesser
extent began to compete with the Arab League's agenda. New projects of a political or economic
nature began to emerge, such as the Organisation of Petroleum Exporting Countries (1968), the
Gulf Cooperation Council (1981), the Arab Maghrebi Union (1989) followed by the Arab
Cooperation Council (1989).12

In the early 1990s, the Arab League was associated primarily with its failure to respond
adequately to the Iragi invasion of Kuwait and the subsequent involvement of Western
countries, led by the United States, in that conflict.'® At the same time, the activities of the Arab
League in this period were influenced by the efforts to settle the dispute between Israel and
Palestine together with the Arab countries of the region. The Oslo peace process was the
platform on which a peaceful settlement of the Israeli-Palestinian issue was to be reached, based
on mutual dialogue between the two sides.'* In this respect, there is a visible disproportion and
inconsistency on the part of the individual members of the organisation in their approach to the
Israeli question. Also on the basis of the events of recent years, it can be said that this peace
process has more or less failed because of the failures on both sides.

From a contemporary perspective, the most difficult period for the organisation's work
can be described as the events of the so-called Arab Spring. In terms of the situation in Libya,
the organisation condemned the regime of Muhammad Gaddafi. However, its weak response to

8 PINFARI, M. (2009): Nothing but Failure? The Arab League and the Gulf Cooperation Council as Mediators in
Middle Eastern Conflicts. In: Crisis States Research Centre, p. 11.
9 AL-QASSAB, A. et. al. (2020): The Arab League’s Many Failures. In: Arab Center Washington DC. [Cited 20.
10. 2023.]
0 JLGER, 1. K. - HAMMOURA, J. (2018): The Arab League: From Establishment to Failure. In: E-journal of
Social and Legal Studies, pp. 40-41.
1 JLGER, I. K. - HAMMOURA, J. (2018): The Arab League: From Establishment to Failure. In: E-journal of
Social and Legal Studies, p. 38.
12 BARNETT, M. — SOLINGEN, E. (2007): Designed to fail or failure of design? The origins and legacy of the
Arab League. In: Crafting Cooperation, p. 209.
13 AL-QASSAB, A. et. al. (2020): The Arab League’s Many Failures. [online]. In: Arab Center Washington DC.
[Cited 20. 10. 2023.]
14 BARNETT, M. — SOLINGEN, E. (2007): Designed to fail or failure of design? The origins and legacy of the
Arab League. In: Crafting Cooperation, pp. 209-212.
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the developments in Syria and the rise of radical Islamist groups, which have benefited from
the unstable situation in the region, is considered a failure.’> On the issue of counter-terrorism,
the Arab League's positions have been described as inadequate, particularly in the area of
spreading radical ideas among the young population. On the other hand, the organisation has
taken some steps to challenge terrorism as such. An example is the Arab League's approach to
the Shiite Lebanese movement Hezbollah, which was designated a terrorist organisation by a
Council resolution.®

3 Criticism and scenarios for possible future developments

After more than sixty years of activity of the Arab League, it is possible to define a
number of challenges that the organisation has to face in the current period. At its inception,
the Arab League had many of the prerequisites to become a successful regional project. The
cultural and linguistic similarities of its members, as well as their common interests in foreign
policy (the destruction of the State of Israel), were essential factors in this success. In hindsight,
however, several critics agree that a project based on the ideas of pan-Arab unity has been
negatively tainted by weak leadership and disunity in dealing with the key situations the region
has had to face over the past decades.

Michael Barnett and Etel Solingen identify the intersection of Arab mutual identity and
the domestic interests of its member states as one of the fundamental reasons for the ineffective
policies of this organization. They explain that the formation of the organization was the result
of the efforts of authoritarian leaders who were only interested in legitimizing and strengthening
their regime through membership in a transnational Arab organization. However, their domestic
interests prevailed over the interests of the community and for this reason the project of a weak
organisation suited them. They were not interested in creating a strong project which, after all,
could threaten the sovereignty of their states and thus their very regime.'” Such a policy has
also resulted in an inability to address regional issues and a weak institutional base for the
organisation, which has its origins in the organisation's constitution itself. The resolutions
adopted by the Council's voting process are binding only on those member countries that voted
in favour of their adoption.’® There is also the problem of the limited disposition of the
mechanisms and means by which the League can compel its members to comply with the
resolutions. The limited capacity to adopt and enforce measures thus contributes to the
ineffectiveness of the organisation and makes it more of a platform for debate than a serious
body influencing events in the region.*®

Marco Pinfari also sees the League's problems in terms of the weak decision-making
powers of the organs, which paradoxically reflect the distinctiveness of Arab countries rather
than Arab unity.?® At the same time, cooperation based solely on ideas of Arab mutual identity
can also flounder on the reluctance not only of internal cooperation (as has been shown in the
question of the approach to the issue of Israeli statehood), but also on the reluctance to cooperate

15 MASTERS, J. — SERGIE, M. A. (2023): The Arab League. [online]. In: Council on Foregin Relations.
[Cited 14. 10. 2023.]
6 JLGER, 1. K. - HAMMOURA, J. (2018): The Arab League: From Establishment to Failure. In: E-journal of
Social and Legal Studies, pp. 48-50.
" BARNETT, M. — SOLINGEN, E. (2007): Designed to fail or failure of design? The origins and legacy of the
Arab League. In: Crafting Cooperation, p. 181.
18 AL-QASSAB, A. et. al. (2020): The Arab League’s Many Failures. In: Arab Center Washington DC.
[Cited 20. 10. 2023.]
19 AL-QASSAB, A. et. al. (2020): The Arab League’s Many Failures. In: Arab Center Washington DC.
[Cited 20. 10. 2023.]
20 PINFARI, M. (2009): Nothing but Failure? The Arab League and the Gulf Cooperation Council as Mediators
in Middle Eastern Conflicts. In: Crisis States Research Centre, pp. 6-7.
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on the part of external players who have long sought to build their power position in the region,
such as Turkey or the Islamic Republic of Iran.

Based on historical experience and the problems defined above that contribute to the
ineffectiveness of this organisation in mitigating and preventing crises and conflicts, it is
possible to predict several scenarios for its future direction:

Scenario 1 — The Organisation will continue to operate as usual, with its regional
relevance gradually declining, even in the face of the growing influence of other regional
organisations.

Scenario 2 — The organisation is doomed to disappear and its agenda is taken over by
other groupings that can better coordinate their policies in their respective areas. In this regard,
it is the Gulf Cooperation Council that is often referred to as the successor to this organisation,
which can take the political and economic initiative in the region.

Scenario 3 — The Arab League becomes a more fully-fledged project through internal
reform of the statutes to ensure more effective enforcement of the resolutions adopted, which
could lead to enhanced coordination capabilities. At the same time, however, it will require
initiative on the part of the leaders of its member countries, who will have to prioritise
transnational interests over national ones for the benefit of the whole community.

Conclusion

The project of a functioning community based on the pillars of Arab cultural and
historical unity in the form of the Arab League is now rightly described as ineffective. The
privileging of domestic interests over a collective approach to solving regional problems is still
present in the policies of individual member states. The origin of this ineffectiveness can be
found in a number of factors, such as weak ways of adopting and enforcing agreed measures,
divergence of positions on particular issues, as well as factors of an external nature, such as the
activities of other regional organisations gradually taking up the Arab League agenda. In the
near term, also in view of the deepening instability in the region, it will be important to have a
strong supranational organisation in the region, not only providing a space for international
debate, but also having the capacity to respond adequately to new potential flashpoints of
conflict. In this respect, the Arab League has the potential to become a flagship project, but
only if it undergoes a significant renewal within its internal structures, as well as a rethinking
of the organisation's very mission and adaptation to the conditions of the 21st century. In this
sense, the ideas of pan-Arabism and an antagonistic attitude towards the State of Israel as factors
of cohesion of the individual members of the organisation are currently more than insufficient.
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Abstract: The subject of this article is the description and analysis of the Bashar al-Assad’s
regime in the manufacturing and smuggling of narcotics within the framework of Bailey
and Godson’s models of organized crime — state relations. After briefly providing historical
background on the drug production in the Levant and the first involvement of the Assad
family in drug trafficking during the Lebanese Civil War, the core of the article details how
the devastation brought about by the Syrian Civil War, international isolation and sanctions
pushed Syrian government to participate in drug trafficking. As the regime regained control
over the country and remained under sanctions, it became the dominant player in the drug
market and transformed Syria from a transit country into a production hub of narcotics,
especially captagon.
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Introduction

The regime of Bashar Assad is often characterized as “criminal” in the mainstream
media and the statements of Western officials. This, however, is rather due to the human rights
abuses in the areas under its control and the atrocities committed during the more than a decade-
long civil war than its illicit activities such as smuggling, human trafficking, and drug
trafficking. Organized crime groups usually conduct such activities, and while cases of state
involvement in them are rare, they do exist. Because of its deep involvement in the production
and export of opium, heroin, methamphetamine, and other narcotics in the region of Eastern
Asial, as well as in a range of other illicit activities, North Korea was labelled as “Soprano
State™ or “Mafia State”® by the researchers. This qualitative case study aims to examine the
expansion and transformation of the drug trafficking in Syria as a result of the Syrian Civil War.
Utilizing the theoretical framework of organized crime — state relations developed by Bailey
and Godson, it details how the regime of Bashar al-Assad gradually dominated this sector and
transformed Syria from a transit country into a major producer of narcotics in the region.

1 Theoretical Framework: Drug trafficking, Organized crime, and state
Drug trafficking is one of the core aspects of organized crime. It can be defined as
“a global illicit trade involving the cultivation, manufacture, distribution, and sale of substances
which are subject to drug prohibition laws*. James Finckenauer defined a framework for
organized crime that contains eight elements: absence of ideology; structure/organized

LFISH, 1. S. (2013): Inside North Korea’s Crystal Meth Trade.
2 CHESTNUT, S. E. (2005): The "Soprano State"?: North Korean Involvement in Criminal Activity and
Implications for International Security.
3 WANG, P. - BLANCKE, S. (2014): Mafia State: The Evolving Threat of North Korean Narcotics Trafficking.
# United Nations Office on Drugs and Crime (2023): Drug Trafficking.
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hierarchy; continuity; violence/use of force or the threat of force; restricted
membership/bonding; illegal enterprises; penetration of legitimate businesses; and corruption.®

In the case of Syria, the line between the state and organized crime became blurred.
According to Bailey and Godson, the relationship between state structures and organized crime
groups in developing states can be distinguished into two generic types, depending on the state’s
ability and willingness to control the activities of organized crime groups. In the first model,
organized crime groups act as a solid, parallel authority to the official state structures connected
via underground links. Lower levels of some state institutions, such as police and border guards,
may be involved in organized crime, but they do so without regard for state regulations. In the
second type, organized crime groups do not operate thanks to the state’s weakness but because
of the state’s sponsorship. Organized crime penetrates all state structures and forms a top-down
construction beginning at the top echelons of the government and extending all the way down
to local levels. The former is typical for failing states with weak institutions and large shadow
economies, while the latter is for states with stronger governments that enjoy a high degree of
legitimacy and approval rating in society.®

2 Historical Background

Historically, the production, consumption, and trade of opium in the regions of Levant
and Anatolia can be traced back to the Bronze Age.” In the Ottoman Empire, opium and its by-
products, such as laudanum on the one hand and cannabis and hashish on the other, were the
main narcotics in use. The Bekaa Valley and Jabal al-Druze were the centres of production of
hemp and opium in the Levant for both domestic and international markets. Drugs
manufactured there were usually exported via Lebanon’s port of Beirut. Efforts of the French
Mandate’s authorities to curb narcotics production in the interwar period were largely
unsuccessful, and drug trafficking continued after Syria and Lebanon gained independence. In
both countries, drug smugglers enjoyed the protection of the official authorities thanks to
widespread corruption.® Under the Baathist regime that came to power in 1963, drug trafficking
continued uninterrupted, and after Syria launched the intervention in the Lebanese Civil War in
1976, it gained control of the Bekaa Valley, Lebanon’s drug-producing region. The Syrian
Army did not curb drug production in the occupied region in order not to disturb the traditional
social order — in fact, many members of the Syrian military exploited the opportunity to profit
off the lucrative drug trade.

In this period, the ruling Assad family became involved in drug trafficking for the first
time — namely, Rifaat Assad (brother of then-president Hafez Assad, exiled in 1984) and his
son Firaas. However, in the late 1980s and the early 1990s, the Syrian government changed its
attitude to drug trafficking due to the growing domestic drug consumption, attempts to reconcile
with the United States, and bloody clashes between the occupying forces and powerful
Lebanese drug trafficking clans. In 1992, opium and cannabis production in the Bekaa region
was drastically reduced due to the efforts of the Syrian Army.°

In 1993, Syria adopted Law No. 2 of 1993, which became the basis of the country’s
anti-drug policy. The law authorizes harsh punishment — from 10 years of imprisonment to the
death penalty for persons convicted of manufacturing, trafficking, or selling narcotics.® Syrian
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government’s counternarcotic efforts were successful in curbing domestic drug production, and
in 1997, Syria and Lebanon were removed from the US State Department’s list of major drug
producers.’* In the following years, the Syrians continued upgrading and expanding the
capacities of their counternarcotic units, and thus drug production became negligible. On the
other hand, widespread corruption, porous borders, and instability in neighbouring Lebanon
and Iraq made Syria an attractive transit country for overland smuggling of heroin, hashish,
captagon, and other narcotics en route to Europe from the Persian Gulf in the 1990s and 2000s.
These activities, however, were not sponsored by the Baathist regime in this period. The annual
International Narcotics Control Report concluded that the Syrian government does not officially
encourage or facilitate the illicit production or distribution of narcotics.*?

3 Syrian Civil War and the Transformation of the Drug Trafficking Sector

The breakdown of centralized government institutions, chaos, and poverty because of
the Syrian Civil War provided a fertile breeding ground for criminal activities such as the
smuggling of weapons, illicit trade of antiquities, and of course, drug trafficking. While in the
previous decades, Syria was primarily a transit country, and if there were any drugs grown or
manufactured, they were usually opium, cannabis, and their derivatives, after 2012, captagon
started to play a significant role.

Originally, Captagon was a brand name for psychoactive medicine first manufactured
in 1961 by a West German pharmaceutical company Degussa Pharma Gruppe. It was used for
the treatment of ADHD, narcolepsy, and depression and as a nervous system stimulant. It has
a form of white tablets marked with two half-moons. Each tablet contained 50 milligrams of
fenetylline, a synthetic drug of the phenethylamine family, to which amphetamine also belongs.
In 1986, fenetylline was included in the Schedule Il of the UN Convention on Psychotropic
Substances 1971. Following this, it was banned in most countries. The counterfeit version of
Captagon (referred to as “captagon” in this paper to distinguish it from the original) produced
in illegal drug laboratories usually contains amphetamine as the principal psychoactive
component, although cases when the tablets contained methamphetamine, ephedrine,
chloroquine, caffeine, or other substances, which are easier and cheaper to acquire or produce.*3

Captagon started to become popular in the region of the Middle East (especially in the
Persian Gulf - Saudi Arabia, United Arab Emirates, and Kuwait) in the late 1980s and 1990s,
but its popularity truly skyrocketed in the early 2000s. Its original centre of production was the
Balkans, from where it was smuggled via Turkey, Syria, and Jordan to Saudi Arabia.'* In the
mid-2000s, large-scale police operations in Turkey and Bulgaria reduced the production of
captagon in these countries, and subsequently, it moved to the Middle Eastern countries, as
suggested by the increase of the import of its precursors into Lebanon, Jordan and Irag.™

Captagon trade, like other amphetamines, is very lucrative. Unlike cocaine or heroin,
the base ingredients are easy and even legal to obtain, and they are inexpensive. While one pill
costs just a few cents to produce, it is reported that its price on the market range from 3 to 7
dollars in Syria, Lebanon, and Iragq and may reach even 25 dollars per tablet in Saudi Arabia.®
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The process of manufacturing captagon is simple and requires relatively basic knowledge of
chemistry. Furthermore, Syria is a relatively industrialized country with many pharmaceutical
production facilities that produced counterfeit drugs even before the eruption of the armed
conflict.!” The presence of millions of Syrian refugees in Lebanon and other neighbouring
countries also facilitates the illicit drug trade — desperate people are more willing to participate
in drug smuggling.8

Captagon puts the user into a kind of euphoria, a state in which he is energetic and does
not need to sleep or eat. Because of this, both the opposition and the government fighters began
to use it, as well as other stimulants, to endure protracted periods of combat without the need
for sleep. After the Syrian Revolution began, even civilians began to use this drug in order to
cope with the economic pressure and psychological stress.®

As a result of the three factors mentioned above — high profits, optimal conditions for
the manufacture and smuggling of narcotics, and the growth of domestic market in Syria, some
sources estimate that by 2013, 90% of the production of amphetamines in Lebanon moved here
(compared to 2011)%° As the war in Syria intensified, however, some production of captagon
was moved back to Lebanon in the period between 2014 and 2016.%

High-profit margins make manufacturing and trafficking of captagon a lucrative source
of income not only for organized crime groups but also other actors with few other reliable
sources of financing — insurgent groups, terrorist organizations, militias, and ultimately
government officials. Thus, all parties in the Syrian Civil War were somehow implicated in this
illicit business. The lightest form of involvement in drug trafficking for both state and non-state
actors is the taxation of the activities of drug traffickers in the territory they control. Smuggling
routes of captagon from Syria pass through the areas controlled by various sides of the conflict,
meaning that the smugglers have to bribe both insurgent leaders and regime officials.?? A 2015
documentary by Lebanese journalist Radwan Mortada provided evidence of the direct
involvement of the Free Syrian Army’s commanders in drug manufacturing and trafficking.
FSA produced captagon pills for both profits at consumption, which is not surprising given its
need for funding and the lack of ideological or religious objections to drug trafficking since the
FSA was a secular group.?

On the other hand, radical Islamist organizations like the so-called Islamic State (1S)
and Al-Nusra Front were less inclined to participate in the illicit drug trade due to the
incompatibility of such actions with Islamic law. At the peak of its power, the IS had plenty of
other sources of finances — foreign donors, taxing the population of occupied territories,
customs, illicit export of antiquities or oil, extortion, etc. Drug dealers caught by the Islamic
State’s authorities faced harsh punishments.?* Its relation to drug trafficking changed after it
suffered defeats on the battlefield, lost territory, and the terrorist group needed new streams of
revenue. Thus, the IS became involved in the drug trade, as shown by the seizes of drug caches
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and shipments originating from IS-controlled territories. Islamic State fighters were also known
to use stimulants to increase their effectiveness in combat.?>2

4 The Birth of Syrian Narco-State

In 2011, Western countries imposed the first batch of sanctions on Syria to disrupt the
regime‘s access to funds and halt its repression. These sanctions brought the Syrian economy
to a standstill.?” Combined with the destruction of essential infrastructure, loss of life, and flight
of human capital due to the fighting, Syria’s economy to shrank by more than 60% between
2010 and 2021, and the value of the Syrian pound plummeted.?® Assad’s regime was in dire
need of hard currencies and, therefore became involved in illicit drug production and trade. As
the regime gradually reconquered most of the lost territories, it became the primary actor in the
Syrian illicit drug trade. By 2018, the Damascus government re-consolidated control over much
of the country, as well as the narcotics manufacturing and smuggling sector. Various armed
actors affiliated with the Assad regime are involved in drug trafficking: several branches of the
country’s armed and security forces (the 4% Division, Air Intelligence, the Republican Guard,
the Military Intelligence Branch 215); pro-government militias (the National Defense Forces,
Desert Hawks, Baath Brigades, Saraya Al-Areen); and foreign actors (Hezbollah, the Islamic
Revolutionary Guards Corps, the Wagner Group).?®

A New York Times investigation revealed that Bashar al-Assad’s younger brother,
Maher al-Assad, commander of the 4" Armoured Division and the Republican Guard, is the
main figure behind the synthesis of captagon.®® Other prominent regime-affiliated figures are
Maj. Gen. Ghassan Bilal (head of the Security Bureau of the 4th Division), and businessmen
Amer Khiti, Khodr Taher, Mohammad Shalish, Taher al-Kayali, and Abdellatif Hamid. These
businessmen are provided access to state resources, infrastructure, and military protection. They
set up their narcotics production facilities in government-sanctioned manufacturing warehouses
close to state-owned ports or government-controlled checkpoints, utilize their networks in local
pharmaceutical and agricultural industries, as well as in the black market, and use commercial
transportation and shell companies for smuggling.18% According to the COAR report, Bashar
al-Assad’s cousins Wasim Badia al-Assad and Samer al-Assad also play an important role in
Syria’s narcotics production.

The Assad regime cooperates closely with Hezbollah in the drug trafficking sector. 4™
Division Security Bureau’s chief Ghassan Bilal is allegedly the main linking point with
Hezbollah. The porous border between Hezbollah-controlled Bekaa Valley and Lebanon’s
economic crisis facilitate the trafficking of drugs, people, and weapons.

In the early stages of the Syrian Civil War, captagon laboratories were usually small and
scattered across the country. In the present day, they are concentrated in government-held urban
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centres of Damascus, Homs, and Aleppo, the coastal region of Latakia (where lie the ports of
Latakia and Tartus), the Qalamoun Mountain range on the Syrian Lebanese border, and
provinces Dar’a and As-Sweida that neighbour Jordan. Currently, there are at least 15 large-
scale captagon manufacturing facilities located in hangars, warehouses, abandoned factories,
etc., protected and supported by the Syrian state.*3°

While captagon certainly dominates Syria’s narcotics manufacturing industry, cannabis
is also grown in southern and central Syria (governorates of Dar’a and As-Sweida), as well as
in coastal regions of southern Lattakia and northern Tartous. The plant is processed into hashish
and either sold at local markets or smuggled abroad.®

It is hard to estimate the true size of the Syrian drug economy. According to Rose and
Soderholm, captagon’s market value grew from 1,8 billion USD in 2017 to between 2,9 and
3,46 billion in 2020, and in 2021, it peaked at 5,7 billion USD.%’ Centre for Operational Analysis
and Research states that in 2020, 173 million captagon pills (34,6 tonnes) originating in Syria
were intercepted by law enforcement authorities in Europe and the Middle East and North
Africa region. Their theoretical market value amounted to 3,46 billion USD.%® In 2021, 280
million captagon tablets explicitly linked to Syria were seized, with an estimated street value
between 2,8 billion USD and 4,2 billion USD. This may be attributed to increased production
but also by the growing awareness of captagon trafficking in the region. In the first half of 2022,
interceptions worth between 1 billion USD and 1,5 billion USD have occurred.® Seized drugs,
however, are only a fraction of the overall smuggled narcotics — between 5 and 10 percent.
Some analysts, therefore, speculate that the Syrian captagon trade might be worth as much as
30, 57, or even 110 billion USD, although these figures are not based on reliable data and may
be politicized.*

5 Impact on neighbouring countries

Penetration of the Syrian state by drug trafficking networks negatively affected Syrian
society. While the Syrian regime authorities do not publish accurate data, sources from Syria
report rapid growth of drug abuse and addiction in recent years, which affects even school
children. Besides captagon pills, cannabis and hashish are the most popular drugs used by the
Syrian population. Syrian security forces focus on arresting small drug dealers, but higher ranks
of organized crime groups enjoy immunity.**

Of course, illicit drugs manufactured in Syria are primarily intended for export to the
global market. Primary destinations are the Gulf countries and Africa, but also Europe. The
smuggling is done by both land and sea via a multitude of routes:

e The sea route from the western Syrian ports of Latakia and Tartus to the Arab Peninsula
and East Africa
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e Qalamoun route passes from Syria to Lebanon, where drugs are then exported by ships
or by air.

e The northern route leads from Syria to Turkish ports on the Mediterranean coast and the
markets within Turkey or in the Arab Peninsula.*?

e The southern route passes through the remote desert region into Jordan and then into
Saudi Arabia. The opening of the Jaber border crossing (closed in 2015 due to the
intense fighting) in September 2021 facilitated drug trafficking as it allowed the
smugglers to use commercial transit.*®

e The eastern route leading to Irag emerged in 2020 as another significant vector.*

The explosion of illicit drug production in Syria means that the neighbouring countries
have to suffer another negative effect of the protracted civil war. Jordan’s border with Syria
became a place of frequent shootings between Jordanian security forces and smugglers,
which left dozens of people dead.*>*® Drug-related crimes rose from 2051 in 2005 to 20 055 in
2020. Moreover, the number of drug addicts in the country also grew, as with the increase in
drug trafficking, the smuggled drugs began to “leak” into the country’s population. Captagon
and other narcotics are being used by the youth that faces economic and social pressures (in
2021, the youth unemployment rate stood at 40,53%).%" Similarly, in Lebanon, the economic
crisis and the presence of drug production facilities and smuggling routes drive the increase of
drug dependency in the local population.*®

At 909 km, Syria’s border with Turkey is the longest of all its neighbours. Despite this,
Turkey seems to be affected by the narcotics production in Syria to a lesser degree. The northern
route is less attractive for the smugglers, and the volume of captagon seized in Turkey varies:
in 2018, over 22,7 million tablets of captagon were seized; in 2019, it was more than 11 million,
and in 2020, the number dropped to just 2,87 million.*® In 2021, however, 13,8 million captagon
pills were seized, and as of November 2022, at least 13,7 million tablets.>*>! Most of the
seizures took place in Turkey’s Mediterranean ports®?; however, the largest seizure of captagon
so far occurred in August 2022 in Istanbul.>® This can be explained by the strict controls on the
Turkish side of the border. Moreover, the regime-controlled territory of Syria is separated from
Turkey by areas controlled by the opposition group Hayat Tahrir Al-Sham (HTS), the Syrian
Democratic Forces (SDF), and the Turkey-backed Syrian National Army (SNA) that act as a
buffer. HTS and SDF have a stricter stance on the production and smuggling of narcotics (the
former due to its Islamist ideology, while the latter due to the fear of losing Western support).
Some fractions of the SNA are engaged in illegal activities, including the smuggling of drugs.>
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6 Summary: the organized crime — state nexus in Syria
Utilizing the theoretical framework of the organized crime-state relation developed by

Bailey and Godson, we can distinguish four periods in the evolution of drug trafficking in Syria
under the Assad regime:

1976 — 1997: In this period, Syria fell into the second generic model where organized
crime groups operate thanks to the state’s sponsorship, and even the highest echelons of
the government are implicated (as evidenced by the involvement of Rifaat al-Assad).
This period began with Syrian intervention in Lebanon (after which Syrian security
forces began to play a crucial role in the manufacture and smuggling of cannabis, opium,
and their derivatives in the occupied Bekaa Valley). Rifaat al-Assad was exiled to
France in 1984 after he participated in a coup attempt against his brother, then-president
Hafez al-Assad. In the following years, the Syrian regime adopted a stricter stance
against drug trafficking in both Syria and Lebanon due to its negative impacts on the
population and the effort to improve relations with Western countries. The end of this
period is marked by the removal of Syria from the US State Department’s list of major
drug producers.

1998 - 2012: In the second period, Syria fit into the first generic model where organized
crime groups operate without state sponsorship but are still connected to it via
underground links on lower levels of some state institutions. Syria was primarily a
transit country, with marginal domestic production of cannabis, opium, and its
derivatives.

2013 — 2018: While in this period, Syria could still be put into the first generic model,
three significant changes occurred: firstly, Syria transformed from a transit country for
narcotics into a major production hub. Secondly, cannabis and opium were largely
replaced by captagon as the primary illicit drug produced and smuggled. Thirdly, the
central state authority collapsed, and the regime lost control over a vast portion of the
country’s territory. While all actors of the Civil War — the secular opposition, the
Islamists, the Kurds, and the Damascus regime — were to various extent involved in
illicit drug manufacture and smuggling, none of them was completely dependent on it
as the primary source of income, and there is not enough information to imply the
involvement of high-ranking political or military officials.

2018 — present: the contemporary period, beginning with the regime’s consolidation of
control over the core Syrian territory in 2018, as well as the illicit drugs production and
manufacturing sector. This was followed by a substantial increase in the production of
captagon.® Thus, Syria currently fits into the second generic model of organized crime
— state relations, as evidenced by the involvement of Maher al-Assad, Wasim Badia al-
Assad, and Samer al-Assad, as well as other high-ranking military officers and
businessmen.

Conclusion
In recent years, investigative reports by major Western and Arab think tanks and media

outlets revealed that the regime of Bashar al-Assad facilitates all stages of the process of
captagon production and smuggling, which includes manufacturing the pills, hiding and
packaging them in centres where grains are prepared for export, and finally, smuggling the pills
through networks that sell them in foreign markets.>® While there is also the production of
hashish and other narcotics in Syria, and the country also serves as a transit route for drugs
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produced in other countries (especially Lebanon), captagon holds a prominent position in the
Syrian drug industry thanks to the relatively simple and cheap production, proximity and size
of the primary market (the Gulf countries), and high-profit margins. There are multiple factors
that led Damascus to embrace drug trafficking as a source of income: economic crisis and
devaluation of the national currency caused by the protracted civil war and sanctions; the focus
of the security and military forces on counterinsurgency; the previous experience of the Assad
family and its Lebanese ally, Hezbollah, the production and smuggling of narcotics; and
weakness of the Syrian state itself (dependence of the regime on various militias who engage
in illicit activities; rampant corruption of the state apparatus). Applying the term “narco-state”
to Syria may be controversial due to the fact that the expansion of illicit drug trafficking is, to
an extent, the result of the state’s weakness. It should also be noted that the Assad regime does
not act as a unitary actor in drug trafficking — there were reported incidents when drug
smugglers affiliated with the regime were target